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H-1 B Classification for Specialty Occupation 
Workers 

H-'1.B1 

• Pursuarrt to free trade agre:ements1 specialty oocupafion 
workers that are national1 of Chile and Singapore 

• A Form 1-129 is no:t required to be filed With USCIS 

• I ndivfduals may apply for an H-1 81 visa directly at a 
consular office overseas. 

• However, employers may file Form 1-129 with USCIS to 
re.quest an extension of the H· 181 tlenef iciary's statuSi.1 

or ·to request a. change o,f the beneficiary's ltatus to H-
1. B1 l within the United States, 
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H-1 B Classification Criteria 

• Petitioner i:s a U.S. employer or U.S. agent; 

• Position qualifies as a speGially occupation; and 

• Beneficiary is qualffied to perform the specialty occupation 
p:ositlon, lncludtng any state llce:nsure requirement. 
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Specialty Occupation 

• (tSpeici'.aity occ.upat!:on" is broadly defined .at an otcupatlo:n 
whi:ch requires the "theoretlc~I and practical app[ioatton o:f a 
bod,Y of highly specialized knowledge!'' 

• To qualify as a specialty occupation, the position must meet 
one of the foilowlng criteria: 

• A baccalaureate or higher degree or lt1 equivalent i:s 
normally the minimum requirement for entry into the 
parti:cular posltio.n; 
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Specialty Occupation 
• The deg:ree requirement Is ,common to the Industry in paraHel 

positl:ons among simi1ar organizations. or, in the alternatlve, an 
emplo.yer may show thal its pairticular position Is so· .oompl·ex or 
uni1que that It can be performed only by an individual with a 
degree; 

• The employer normaliy reqUires a degree or its equivalent for 
the position; or 

• The nature of the speclf'lc duties are so speciaJiz.00 and 
complex that lmowJedge required to perform the duties i\s 
usually assodated with the atta[nment of a baccalaureate m 
h:igh·er de.gree. 
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General H-1B Classification Information 

• The ,annual H-tB cap t~ s:et at 651000. 

• Th'e first 20,000 H .. 1 B petitions TIied on behalf of 
beneflci.aries with a u.a. Master's or higher degree are 
e~.empt from the annual cap, 

• 'Petitions by, or for employment at, certain organiza.tions 
are: not counte.d against the cap (e.g. tnstitutions of higher 
education and relatedlaffiiliated non-prof It entiHei}. 

• Gerta.in exemptions and eEeption·s that apply to the 
beneficiary might also render the petition cap-exempt. 
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General H-1B Classification Information 

• While in H-1 B status, the nonimmigrant may al.so seek 
permanent res.idence in the Untted States. 

• Labor CondJtronal Appllcatton Ii required for specialty 
ocoupation and fashion model H-1 B petitionsi 

• Maximum stay of 6 years, with limited eiteptions* 
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H-1 B Petition Process 

• Petitioner f iies a Labor Condition. Application (LCA) With 
Department of Labor {DOL) for certification .. 

• The LCA contains several attestations, by the petitioner,: 
iO'cl.ud[ng: 

✓ The foreign worker will be p:atd the preval"ltng wage 
or the aGt uaI wage, whichever is higher. 

✓ Employment of ttte foreign wotker wffl n.ot 
adversely affect U.S .. workers. 
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H-1 B Petition Process 

•· Once DOL aertlfies the LCA, the petitionersUbmlts Form 1-129 
with a certif led LCA to a USCIS Service Center. 

• If USClS approves the pet itlon for a benafic!ary who is, out.side 
the United States and reqUir~ a vlsa to enter the United 
States,. the beneficiary will need to schedule a visa interview at 
a U.S. Embassy or Consulate ab:raad. 

✓If l~sued an H-1 B visa1 th:e beneficiary may app:ly for 
admission to the United States with CBP. 
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H~ 1 B Petition Process 

• If the belie:ficiary d:oos not require a vlsa to enter the United 
States., he/she may apply for admission into the United States 
with CBP us:!ng the USCIS ap.proval no:tiae. This benefici:a~ ean 
therefore obta:tn H-1 B admission without prior contact or 
interacUon with DOS. 

• If the beneficiary Is in the United States (in valid nonimmlgrant 
status), the ~etitioner may include a request to change the 
beneficiarfs status to H-1 B or extend H-'18 beneficiary',s .stay on 
the Form: 1-129. 
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Filing Procedures 

Form l-129i Petition for a Nonimmigrant Worker 
• Completed and pr.operiy s·igned forms 

• Of~in~I signaf urns 
• Completedlpro.perly signed H Ciaisificalion 

Supplement tn Form 1-129 
• Premlum processing fee & form (Form 1,.00?}:1 If 

.app:[icable 
• Corresponding. Labor Gorrdltion Application that has 

been signed by OOL and signed by the peiilloner 
• Appropriate fees 
,: Petition js mailed to the Galifornia ,Servie,e· Genter or lo th:e 

Vermont Service Center, consistentwith filing Jurisdictions 
(found on h1tp:Jfwww.usci.s.~ovli.,129-addressesJ 
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AC21 Final Rule 

Among otherthings, DHS is amending lts regulations 
to: 

• Clarify and improve longstanding DHS policies and 
practices implementing se·ctions of the American 
Competitiveness in the TwenttFlrst Century .Act and 
the American Competltlveness and Workforce 
Improvement Act related to ce,rtain foreign workers, 
which will enhance USCIS' consistency In adJudication. 

• Better enable U.S. employers to employ and retain 
h gh-.skilled workers who are beneficiaries of approved 
. ~;f~-trpased Immigrant visa petitions (Form I·-

.• ~ ~ffo/\thile· al.so p.roviding stability and Job 
I . .. 

~.· ; 
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AC21 Final Rule 

• Better enable U.S. employers to employ and retain 
high-skilled workers who are beneficiaries of approved 
employment-based immigrant visa petitions (Form 1,-
140 petiUons} while also providing stability and Job 
fleiibillty to these workers. The rule increases the 
ability· of these· workers to further their careers by 
accepting promotion.a, changing positions With current 
employers~ changing employers and pursuing other 
employment opportunitie.s. 
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AC21 Final Rule 

• Improve Job portability for certain beneficiaries of 
approved Form 1-140 petitions by maintaining a 
p;etition's validity under ce.rtain circumstances despite 
an employerls withdrawal of the approved petition or 
the termination of the employer's business. 

• Clarify and expand wh:en individuals may keep the:1r 
priority date when applying for adjustment of status to 
lawfUI permanent residence. 
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AC21 Final Rule 

• .AJlow certain high-skliled individuals in the Un.ited 
State·s w1:th E-3, H-1 B, H-181, L-1 or 0-1 no:nimmlgra.nt 
status, lnciudlng any appllcable grace· period} to apply 
for employment authorization fora limited period if:. 

1. They are the principal beneficiaries of an approv·ed 
Form 1-140 petition, 
2. An immigrant visa Is not author~ed for issuance for 
thelr prt:ortty date,. and 
3. Th:ey can demon·strate compelHng circumstances 
exist that justify DHS issuing an empl:c1:yment 
authorizaUon document In its discretion .. 
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AC21 Final Rule 

Such employment authortzatlon may only be renewed 
in limited Circumstances and only In one ye,ar 
lncrementR 

• Clarify various policies and proeedures re,lated to the 
adjudication of H-1 B petitions} inciuding, among other 
things,, providing H-1 B status beyond the s,~ year 
authorized pertod of admission, determining cap 
exempUons and counting workers under the H~1 B cap, 
H-,18 portability, Iicensure requ rements and 
protections for whistleblowers. 
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AC21 Final Rule 

• Establish a grace period of up to 60 consecutive: days 
.dur'lng :each. authorize.d validity period for ·certaln hlgh
sk.llled nonlmrnlgrant workers when their employrnen:t 
ends before the end of their authorized vali.dity perlod, 
so they may more readily pursue new employment and 
an ertenslon of their nonimrnJgrant status .. 

• Automatically extend the ernp:loyrnent authorization 
and V'a[idity of Employment Authorlzation Doeum:ents 
(EADS or Form l-766s} for certain indi:vtduals who apply 
on time to renew their EADs. 
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AC21 Final Rule 

• Ell:m'inate the regulatory provision that requires 
USCIS to adjudicate the Form 1-765, Application for 
Employment Authorization, within ,go days of filing and 
that authorizes Interim EA□s f n cases whe.re such 
adjudtcatlons are not conducte'd within the 90-day 
fimeframe. 
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