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Interim Guidance: Jurisdiction and Authority for Waivers of
. Inadmissibility under Section 212(d)(3) of the Immigration

. and Nationality Act (INA)

On March 1, 2003,allJunctions of the Immigration and Naturalization Service
transferred tothe Departmentof Homeland Security (DHS), pursuant tathe Homeland
Security Act of2002 (Public Law 107-296). TheSecretaryofDHS delegated to the
Commissioner of U.S. Customsand Border Protection (CBP) various authorities;
including:

"Authority to enforce and administer the immigration .Iaws relating to the inspection
and admissionof people seeking admission tothe United States, includingthe
authority to make admissibility determinations (includingtheadjudication of related
waivers of inadmissibility), set the duration, terms,and conditions of admission
(including bond or any other appropriate conditions of admission)."

It has been decided that CBP will:
1).assum~ responsibility for considering section 212(d)(3)(A) waivers requested. from

consular posts in Canada,
2) continue to exercise "seat of government"authorityforsection 212(d)(3)(A)waiver

recommendations made by the Department of State, and
3) assume all responsibility for adjudicatingsection 212(d)(3)(B) waivers.

CBP continues discussions with U.S. Citizenship and Immigration Services (CIS) and
U.S. Immigration and Customs Enforcement (ICE) about section 212(d)(3)(A) waivers
submitted from other consular posts. These recommendations, by regulation, are
forwarded to ICE Offices in Rome, Bangkok,and Mexico City. This guidance does not
change that procedure.

Applications submitted undersection 212(d)(3)(A). The Executive Director, Immigration
.Policyand Programs(lPP), will exercise authority for section212(d)(3)(A) waiver
recommendations from consular posts in Canada and "seat of government"
recommendationsm~de bythe Department of State (DOS). Consular posts in Canada
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and the Consular Affairs officeatthe DOSwillforward their recommendations directly to
IPP at Headquarters..

Applications' submitted under section 212(d)(3)(B). TitleB, Code ofFederal
Regulations, Part 212.4(b) requires that an application fortheexerdse of discretion
undersection 212(d)(3)(B) ofthelNAshallbe submitted on Form J-192tothe district
director having jurisdiction overthe alien's intended.portof entry.priortotheapplicant's
arrival in the United States. The term "district director" includes a director,Jield
operations (DFO) (8CFR 1.1(0)). ...,..

.Each DFO has responsibility for section 212(d)(3)(B) applications submitted priorto
arrival at ports of entry in the DFO's area. The Director, Preclearance Operations, has

.jurisdictionforsection 212(d)(3)(I3)appHcationssubmitted by applicants traveling to the
UnitedStates'frompre-clearancestations. AppHcationsalready pending ata port will
be worked to completion.

'. .

Approval and denial deCisionswiU be made under the authority ofthe Director, Field
Operations (DFO).Signatoryauthority to approve or deny an application maybe
delegated no lower than.a' GS.,.14 Port Director.(PD) .or GS-14 Assistant Port Director

, (APD) for Passenger Operations.

Each DFO willidentifya centralizedlocation(s) and existing resources to make
decisions for section 212(d)(3)(B) applications, identifying anyPD.orAPD delegated
signatory authority to approve or deny applications. ByApril 23, 2004, DFOsshould
forward draft planselectronically to JohnKlow, IPP, in OFO,

-~- ,-,

Ports will continue tofingerpririt waiverapplicants and forward the completed FPchart
to the office with jurisdiction overtheapplication.A portmaytake fingerprints for an
applicant whose request is pending in another field office area.

. .

CBP officers should continue to useadjudicatioris approval. stamps issuedthrough the
CIS control system. Logisticsisworkingto procLireCBP approval stamps for
replacement . . . '..

A-files will be obtained from and returned toth,e Records office providing service to the
CBP port perforrning the waiverdecisibns.

Guidelinesforconsistent decision:omaking will be forwarded soon. Questions abouUhis
procedure maybe dir~ctedtoLinda. Loveless at 202-927-2493.
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