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Update: On February 16, 2015, a federal district court temporarily enjoined the government from
proceeding forward on the Secretary’s policy of DAPA and expanded DACA. The injunction does not
affect the existing 2012 DACA initiative. For more information, please see Secretary Johnson’s statement.

How to Seek Prosecutorial Discretion from ICE

On November 20, 2014, the Secretary of Homeland Security announced new immigration enforcement
priorities and guidance on the exercise of prosecutorial discretion entitled Policies for the Apprehension,
Detention and Removal of Undocumented Immigrants Memorandum. All DHS agencies, including U.S.
Immigration and Customs Enforcement (ICE), will apply these priorities when deciding which aliens to
arrest, detain, and remove from the United States. ICE has long used prosecutorial discretion in
performing its immigration enforcement mission, and is updating its procedures and training to implement
the new priorities.

The Secretary also issued a memorandum entitled Exercising Prosecutorial Discretion with Respect to
Individuals Who Came to the United States as Children and with Respect to Certain Individuals Whose
Children are U.S. Citizens or Permanent Residents, which, through the exercise of prosecutorial
discretion, allows individuals who meet certain guidelines to apply, on a case-by-case basis, for DACA
and deferred action. U.S. Citizenship and Immigration Services (USCIS) will adjudicate all of these
cases. If you have questions about deferred action or other services and benefits offered by USCIS, you
may call the USCIS National Customer Service Center toll-free at 1-800-375-5283 or visit the website at
www.uscis.gov for more information.

Information is provided below about how to seek prosecutorial discretion, including for individuals eligible
for DACA and deferred action, from ICE under the new priorities.

For individuals in ICE custody

 In order to enhance its ability to detain and remove aliens who pose a national security or public
safety threat, ICE Enforcement and Removal Operations (ERO) will be proactively reviewing the
cases of individuals in its custody.

« If you would like to discuss your priority status or wish ICE to exercise prosecutorial discretion in
your case, including if you believe you are eligible for DACA or deferred action, you should
follow the detainee-staff communication procedures for your facility. These procedures are
outlined in the orientation handbook you were provided when you were booked into ICE custody.

» You may also call the ICE ERO Detention Reporting and Information Line, toll-free, at 1-888-
351-4024 to make your request.

For individuals in proceedings before the Executive Office for
Immigration Review

o If your administrative proceedings are pending before an immigration judge or the Board of
Immigration Appeals but you believe that you do not fall within the DHS enforcement priorities,
including if you believe you are eligible for DACA or deferred action, ICE may agree to
administratively close your case upon request.
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» You may submit your request to the ICE Office of the Principal Legal Advisor (OPLA). You (or, if
you are represented, your legal representative) should submit your request for prosecutorial
discretion to the mailbox of the OPLA field office that is handling your case. A link to the OPLA
field office mailboxes is available here.

» Your request should include your full name, alien registration number (A-number), and the status
of your case. You may also include the reasons you believe you do not fall within the DHS
enforcement priorities, including if you believe you are eligible for DACA or deferred action.

o OPLA will consider your request promptly and provide a response to the e-mail address from
which the incoming message was sent.

For individuals with removal orders who are scheduled for
removal and are not in ICE custody

« ICE will review the cases of individuals scheduled for removal. However, if you have been
scheduled for removal and believe that you merit prosecutorial discretion, including if you believe
you are eligible for DACA or deferred action, you should promptly contact the ERO officer
responsible for your case to discuss the matter.

e You may also call the ICE ERO Detention Reporting and Information Line, toll-free, at 1-888-
351-4024. You may also contact your local OPLA office, or you may call the USCIS National
Customer Service Center toll-free at 1-800-375-5283 or visit the website at www.uscis.gov for
more information.

ERO Prosecutorial Discretion Inquiries

ICE ERO has created an email address to receive and review case inquiries related to requests for
prosecutorial discretion. Upon the receipt of an inquiry, ERO will coordinate with appropriate internal
resources to determine the appropriate case resolution and communicate the resolution to the requestor.
Please note that PD-related inquiries should generally be made to the ERO field office responsible for
handling an alien’s case, as the decision whether to exercise PD is most appropriately made at the field
office level. If you have not yet contacted the Field Office, you should do so.

In order to process inquiries, ICE requires a valid G-28 for attorneys; for non-attorney legal
representatives a privacy release signed by the individual named in the case is required. A sample
privacy waiver form is available here: http://www.ice.gov/doclib/news/library/forms/pdf/60-001.pdf.

Case specific inquiries related to prosecutorial discretion should be directed here:
eroprosecutorialdiscretioninquiries@ice.dhs.gov.

DHS has prepared a referral notice for individuals who may wish to pursue deferred action with USCIS.
That notice is available here.
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