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GOALS

@ Review TVPRA Initial Jurisdiction

@ Analyze UAC Determinations '
® Improve child-sensitive interview skills

@ Minor Adjudication Procedures

o Practical exercise

March 2017 l .
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MINOR APPLICANTS

Question:

Why do children immigrate to the US?

411012017 3
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'MINOR APPLICANTS

Answer:

 Economic/financial hardship
 Reunite with family

 Fear of harm in home country
» Common cases involve non-state actors

o Intra-familial abuse/domestic violence/child
abuse/trafficking

o FGM and Forced marriage

o Gang recruitment/gang violence
o Sexual orientation

o Religion

412012017 4
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MINOR APPLICANTS

Question:

Why are children unaccompanied in the US!

41201017 5
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MINOR APPLICANTS

 Answer:

o Parents arranged for their travel to US for their
safety/security/education and planned for them
to Live with another relative or family friend

v Children were sent to the US unaccompanied in
order to reunite with a parent

 Children came to the US on their own

412012017 b
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MINOR APPLICANTS

Question:

What situations do we typically see?

41202017 1
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 HINOR APPLICANTS

Children who...

© Came to the US to reunite with their parents and
are living in the US with one or more parents

® Living in the US with a family friend or
alternative adult family member (adult
sibling/aunt/uncle)

o Whose parents arranged for their journey to the
US | |

© Whose parents accompanied them to the US and
then returned to home country

@ Whose parents have their own immigration court
proceedings

@ Are in school and well-cared for

412011017 §
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MINOR APPLICANTS

Children who..

® Living with their boyfriends/girlfriends, adult
SPOUISES

© Fled their country on their own/living in
unstable housing

© Living in homeless shelters

® Are working full-time

© Were impregnated by adults

© Were impregnated through rape

@ Were working in the sex industry in their home
country

412012017 g
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' FY 20
 FY 20
' FY 20
FY 20

' FY 20

MINOR STATISTICS

@ Thousands of unaccompanied children are
apprehended each year after crossing the
border into the United States.

6. 59,692
5. 44,927
4 73,471
3. 41,908
2 27 053

o FY 2011: 17,786

o Many of the UACs we see in ORR custody are
from Guatemala, E( Salvador, Honduras, and

Mexico

41202017 10
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TERMINOLOGY
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MINOR APPLICANTS

® Minor Principal
® UACs

o PRL

© Dependents

@ Minors in APSO

o Special considerations may apply to adult
applicants who experienced harm as a child

4012017 12
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PRL

" CASE STATUS (CSTA)
PRINCIPAL

NUNC PRO TUNC: PRIN
DAINY NOLBERTO (M)
1 SCHEDULED DOB:
SPEC GRP: PRL  CLK D
AO: 7/1774* BASIS OF CLAIM:
APSS:  IN: N USVISIT: V
e o5 ATTY: SFRO

PREP:
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TERMINOLOGY

@ "Unaccompanied alien child" (UAC) is a narrow
term that specifically refers to the TVPRA
provisions,

o Only includes those with no lawful immigration status.

@ "Unaccompanied minors” isa-b r 0 a d- term
used by the asylum division.

o Includes both those with and without lawful immigration
status.

AILA Doc. No. 19091605. (Posted 9/16/19)
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TVPRA

© Signed into law on December 23, 2008. susca s o
® Became effective on March 23, 2009

® Allows children in Removal Proceedings to begin the asylum
process in a non-adversarial setting

v “Initial Jurisdiction”
v Applies to UACs as of 12/23/08 who had a pending
case and asylum claim was not previously adjudicated

® Takes into account the spec1ahzed needs of unaccompanied
alien children,

o UACs are not subject to the one-year filing deadline

AILA Doc. No. 19091605. (Posted 9/16/19)
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BACKGROUND

® CBP and ICE determine whether a minor is a UAC upon
apprehension

® They issue UACs NTAs and place in removal proceedings

® UACs who wish to apply for asylum are given a UAC
Instruction Sheet & 1-589 by ICE Trial Attorneys

167



THE UAC DETERMINATION

(effective June 10, 2013)

© USCIS adopts the previous CBP or ICE determination
that an applicant is a UAC and takes jurisdiction.

® USCIS accepts the previous UAC determination
even if the applicant turned 18 or reunited with a
parent after being deemed a UAC.

168



WHERE TO FIND A PREVIOUS
UAC DETERMINATION 9

.

. Form [-213: Record of Deportable Alien
. Form 93: CBP UAC Screening Form

. ORR UAC Initial Placement Referral

. ORR Verification of Release Form

. EARM: Encounters Tab

. This s not an exhaustive list..

O~ o P N

The ICE UAC Instruction Sheet is NOT by itself
evidence of a prior UAC determination

1111111111111111111111111111111111

169



1) FORM |-213: RECORD OF
DEPORTABLE ALIEN

Uy

FUNDS}IN POSSESSION:

Nexican Peso 20,00

RECORDS CHECRED:

llllllllllllllll

CIS Negative

CLATH Negative
mxsb b

NOTE:

Pk o R e %“”wv{ &;‘ 3&‘}\@5@}: W&S 6h00unt9red by
HeAllen Border Patrol Aqents on December 4, 2010, near Eidalgo, Texas, Subject was

AILA Doc. No. 19091605. (Posted 9/16/19)
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1) FORM I-213: RECORD OF
DEPORTABLE ALIEN

TRAVEL JNBORKATION:
.ttt ot Eron o o 31 Sl 1o i, Moot b
tar, S, oo By b She then cosed the 0, el Ttematone] Bty
{LLegally o fot,

DISROSLIION:
. s beng el it a Hartant o AuvastNotLee o Aupeer, end placed I resee]

modigs, e Sitn 201 ) ) ) of the 0, e b o0 wvmped el
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2) FORM 93; CBP UAC SCREENING

iPARTMENT OF HOMELAND SECURIT:
U.S. Customs and Border Protection

UNACCOMPANIED ALIEN CHILD SCREENING ADDENDUM
Trffing Victm Prooclon Act (8US.C. 1230)

Alisn's Name: ANUMBER (7 any)
A
Credible Foar Dotermination
Why did you loavo your hama countyy or county of las! residence?

Do you have any fear or concam about being retumed to your home counlry or being remaved (rom the Unilad Stztey?
Would you be hamed f you were retumed to your home country or country of tast residance?
Do you have any quastions o is thara anything elso you would ike to add?

Human Trafficking

Dofinitions Sax trafficking in which 8 commercial sex achis induced by forca, fraud, or coarclon or In which the person
Induced to parform such an act Is undar 18; or 1 recrulimant, harberg, transporting, provision, or obtaining of @ pevsan for
labor or sarvices, through the use of force, raud or coercion, for the purpase of subjacting that person Lo Involuntary servitudo,

peonage, debl bandage, or slavery.

Balow are axamplos of trafeking indicaioes, I one of more of these Indicators is present, e intendewer should pursue ege
approprats questions that will haip identil the key elements of a vafficking scanaro, I requirod, onguro tht follow up Quastions
aro askad basod on tho anowors ghvon, Answors from thaso quasiions wil assist an inlerviewer b deletmining f e

Nlancmdma bonvlwmommdm In afl cases, use and expariences to be alert for
\':f’\"‘uw Ve WIN‘N‘W y f-‘M' a \\m?’ mm

AILA Doc. No. 19091605. (Posted 9/16/19)
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3) ORR UAC INITIAL PLACEMENT

Processing Offleer's Name Emall Address ~ DeskPhone . | Cell Phone

REFERRAL FORM

"UAC Initial Placement Referral Forn,
Sea Footer for Instructions - Updated, 3/25/08-

" Flrst Name . .

VAC Information

SN N —

- MiddleName | " LastName ..~ | :.DOB ..

Additional Nairies Used:

 Gender | - Country of Birth Immigration Status | <A¥ - | FINS#

EL SALVADOR NTA Issued IS N

i Entry and‘Apprehanision: Informatlon R w-u

cuy andlorLocatlon Codo| ST |- Date- Tlma e Type

[ SASIBE A7 TR0 | 1000 AM| Enlered Wit lnsgectlog

- UAG:apprehended wih |
(Choose morg than one 1f
“s-applicable)

o | SASABE AZ (148000 L300PM_| A

Currgng Loggtlgn IUCSON AZ | NiA NA Processing Center |

Please provude the following for.all relatuves apprehended Witk the AUC, rfmore space
i needed 159 the Referra! Holss secbon at the ot o the page: -

coName: o e A | e Relationshipho UAC

[:IParenl

[0ther Related Adults)
[IRelated Minor(s)
(JSmuggler(s
[Non-Related Individual)

XAlone

AILA Doc. No. 19091605. (Posted 9/16/19)
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4) ORR VERIFICATION OF RELEASE
FORM

wiblyy
o ““l

¢

yQ
‘ . . Offica of Refupec Regettiement
US Department of Health and Human Services Yerification of Release Form

of MEAT Y,
i g
2

OFFICE OF REFUGEE RESETTLEMENT
Division of Unaccompanied Children’s Services

Name of Minor:  _ Aliascs (if any):

Minor's Date of Birth; Minor’s A ~ FINS#

Pursuant to Section 462 of the Homeland Security Act, the Office of Refugee Resettlement (ORR) has relcased
from its custody the above-named minor into the care and custody of; '

Acknowledgement of Conditions of Release

o 1 hereby acknowledge that I have read, or had explained to me in the
Spanish lauguage, and T understand the conditions of my release as
specified in the Sponsor’s Agreement to Conditions of Release, which
include among others the following conditions:

o T ugree to appear at all future proccedings before the Department of
Homeland Security (DHS)/immigration and Custors Enforcement (ICE)
and the Executive Office for Immigration Review (EOIR),

o Tagree to report to the DRS/ICE office if so ordered.

o Lagree to notify DHS/ICE if I decide to depart from the United States. Iwill do this at least 5 days
before I actually depart the United States.

* Tugree to notify DHS/ICE und EOIR within 5 days of a change of address.

' AILA Doc. No. 19091605. (Posted 9/16/19)
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5) EARM: ENCOUNTERS TAB

IEnCOUnteré' 5uppomng Info case Summary ‘ActIONS!DBcISIOHSI;ATD, Bonds? Comments' Schedulmg‘ it

’EncounlerDetails FORLook

At b s 4 e o et — b, o NG i o A R A gty

Subject Information

FINS: Criminal Typo: NIA Role:

A-Number: Agg Felon: N« Not an Aggrevated Felon Role Gomment: NJA

Control Name: Primery Cilizenship: GUATEMALA Processing Disposition: Warrant of

FirstName; \ Hair: BLK ArrestNotice to Appear

Midcla Name: N/A Eyes. BRO NS Status: inadmissable Alien

Maiden: N/A Complexion: MED POE: HIDALGO, TX

Niknae; N Aoz W Enky Dk 20042010

Living?: N/A Origin: A Enby Class; PWA Mexico '

Sex: M Date of Birth: Apprehension Date: 2010-12:04 05:40:00.0

Marilal Status: Single Age: 20 Apprehension Localion: HIDALGO, TX

SN NIA Aga at Encownter; 17 ,J

Juvemle Venf ed Y Height: 64 ‘

Ocoupaton: CHILD Weight 130 |

213 Narratwe NOTE: Subject s an unaccompanie juvenle, Subject mad contact wit "? |
B N0 W T | ENCOUNTER/ALIENAGE: Subject,[ ™™ |

G T |was encountered by McAllen Border Patrol Agents on December 4, 2010 near Hldalgo,

Texas. Subject Was determmed to be a citizen and national of Guatemala with no immigration documents, Subject
entered the United States at a place not deengnated a6 a port of entty by the Mtorney General of the United States

a0 O T8 NSLIRIATY O ROMeIANG 2 ll > Panll UL 5 lmﬁth.t illllwl ileu'l P hielwe

AILA Doc. No. 19091605. (Posted 9/16/19)
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CASE EXANPLE

- ©(laudia was apprehended by CBP and placed in
removal proceedings. While preparing, the AQ
finds Form [-213, which states, “subject is an
unaccompanied juvenile” and an ORR Initial
Placement Referral Form in the file.

a Does USCIS have jurisdiction over Claudia’s
-~ asylum case?

a Does USCIS have jurisdiction if Claudia is 20 years-
old by the time she filed her I-5897

176



~ WAKING A NEW UAC
DETERMINATION

1111111111111111111111111111111111
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NO PREVIOUS UAC DETERMINATION?

Removal Proceedings

or

No Removal Proceedings!

The only difference is the jurisdiction issue.

AILA Doc. No. 19091605. (Posted 9/16/19)
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NO PREVIOUS UAC DETERMINATION?

In either case (removal
proceedings or not), the key
question 1s:

Were they a UAC at the time
of filing?

AILA Doc. No. 19091605. (Posted 9/16/19)
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NO PREVIOUS UAC DETERMINATION
And Applicant IS In Removal Proceedings:

oThe AQ determines if the applicant was a UAC on
the date of the initial filing of the asylum
- application

@The AQ makes a UAC determination by examining
the applicant’ s age and unaccompanied status.

olf the AQ finds that USCIS does NOT have
jurisdiction because applicant was not a UAC, write a
memo-to-file on jurisdiction.

(—

1111111111111111111111111111111111
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CASE EXAMPLE

® Leo and his father were apprehended by CBP in 2012
and placed in removal proceedings. His father was

~ deported shortly after, Leo tells the IJ that he wants
to apply for asylum and that he is unaccompanied.

0 Does USCIS have jurisdiction if he was 16 years old
when he filed his |-5897

o What happens if the AO finds out during the intervie
that Leo has been (iving with his mother since 20127

0 What happens if AQ determines that USCIS does not
have jurisdiction?
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IF NO PREVIOUS UAC DETERMINATION
And Applicant s NOT In Removal Proceedings:

©AQ examines whether applicant was a UAC on the
date of initial filing to determine if 1-year filing
deadline applies.

©AQ makes UAC determination using existing guidance

on examining applicant’ s age and unaccompanied
status. |

eJurisdiction is not at issue in this case.
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CASE EXAMPLE

o Jenny entered the US in 2009 and has been
[iving with her teenage friends since then. She
Was never apprehended and has never been in
removal proceedings. She files Form [-589 with
USCIS in 2013 at the age of 17.

a Does USCIS have jurisdiction over Jenny's
-~ asylum case?

aDoes the AQ need to determine if Jenny is a
UAC? Why or why not!

1111111111111111111111111111111111
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DETERMINING UAC STATUS

» Where, at the time of filing, the applicant has no
parent or legal guardian in the US who is available to
provide care and physical custody, the applicant is
unaccompanied.

o Achild is unaccompanied even if they are in the
informal care and custody of other adults, including
family members.

NOTE - Legal quardianship refers to a formal
(legal/judicial) arrangement

\"_'

AILA Doc. No. 19091605. (Posted 9/16/19)
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CARE & PHYSICAL CUSTODY

~ Generally, when a child is living with
a parent or legal guardian at the
time of filing the child would be
considered accompanied.

185



CARE & PHYSICAL CUSTODY

+ [fthe child is not residing with a
parent or legal quardian at the time
of filing, the child would be
considered unaccompanied
Unless there is sufficient evidence
to the contrary.

+ Was a parent was “available” to
provide care and custody?

+Parental responsibility?
*Financial support?
+ Emotional support?

AILA Doc. No. 19091605. (Posted 9/16/19)

186



CREDIBLE & REASONABLE FEAR

@UACs should be placed in Section 240
emoval proceedings and are not subject to
expedited or administrative removal.

olf the

comm
appro

mistakenly put through the APSO process, the
AQ must make a UAC determination and

evidence indicates that a UAC was

unicate the findings to ICE or CBP as

riate.

1111111111111111111111111111111111
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o USCIS accepts the previous CBP or ICE

SUNMARY

determination of an asylum applicant s UAC status
and takes jurisdiction over the asylum case.

olf CBP o
determi

" ICE have not made a previous UAC
nation, USCIS determines whether the

applicar

t was a UAC at the time of filing,

188



THE ASSESSMENT

o TVPRA Language

© UAC Determination
© One-year Rule

o Credibility Language
o Negative decisions

189



THE ASSESSMENT

TVPRA Language

Section 235(d)(7) of the William Wilberforce Trafficking Victims
Protection Act of 2008 (TVPRA) took effect on March 23, 2009 and
amends section 208(0)(3) of the Immigration and Nationality Act
(INA) to state that an asylum officer “shall have initial jurisdiction
over any asylum application filed by an unaccompanied alien child.”
See TVPRA Public Law 110-457, The TVPRA grants initial asylum
jurisdiction over these cases to USCIS notwithstanding regulations
which state that “sole” and “exclusive” jurisdiction over asylum
applications lies with the immigration court after service of the
Notice to Appear or commencement of proceedings. See 8 C.F.R. 8
208.2(b), 1003.14(b), and 1208.2(b). An unaccompanied alien child
(UAC) is a child who has no lawful immigration status in the United
States; has not attained 18 years of age; and has no parent or legal
guardian in the United States, or for whom no parent or legal
guardian in the United States is available to provide care and
physical custody. See 6 U.S.C. § 279(g)(2)

AILA Doc. No. 19091605. (Posted 9/16/19)
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THE ASSESSMENT

UAC Determination ,

The applicant was apprehended by US Border Patrol
agents on [DATE], determined to be an Unaccompanied
Alien Child (“UAC") and transferred to the custody of
the Office of Refugee Resettlement (“ORR”). On
[DATE], the applicant was served with a Notice to
Appear before the ImmigrationCourt. The applicant
was released from ORR custody to his [RELATIONSHIP],
[NAME]. The applicant filed an application for asylum
with USCIS on [FILING DATE].

AILA Doc. No. 19091605. (Posted 9/16/19)
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THE ASSESSMENT

Credibility Language

In determining the applicant’s credibility, his/her
minor age at the time of the harms was considered as
per Guidelings for Children’s Asylum Claims, In light
of the applicant’s minor age at the time of the harms
and the nature of the trauma he/she alleges, the
applicant presented testimony which was consistent,
sufficiently detailed and plausible, Therefore, the
applicant was found to be credible.

AILA Doc. No. 19091605. (Posted 9/16/19)

197



THE ASSESSMENT

One-Year Rule

Because the applicant was determined to be a UAC at the
time of his/her entry into the United States, the one year
~ filing deadline does not apply.

or

The applicant is not a UAC but filed for asylum while still a
minor. An extraordinary circumstance exists and the applicant
is found to have filed within a reasonable period of time,
Thus, the applicant is entitled to an exception to the one-year
rule.

AILA Doc. No. 19091605. (Posted 9/16/19)
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THE DECISION

o Grant
v [ssue standard grant letter, but copy local ICE OCC.
o Transfer |
» Replace referral notice with UAC Decision Notice for
Non-Eligibility.
o Lack of jurisdiction

v Use Notice of Lack of Jurisdiction (non-UAC). Instead
of assessment, draft memo to file explaining lack of
jurisdiction.

41001017 46
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INTERVIEWING TIPS
PRE-INTERVIEW

Pre-interview Prep:

» Have a minors interview template where you
include reminders of subjects to cover

+ Review the application and identify important
1Ssues to discuss in interview

v Check for concurrent filings e.g. I-360 Special
Immigration Juvenile Status (SIJ), T-visa, U-visa,
VAWA.

« Question: What are some important issues that
need to be discussed on children’s cases!

410001 4
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INTERVIEWING TIPS
PRE-INTERVIEW

o All cases: Is there evidence of a prior UAC
determination in the file? Is this a PRL case?

o Where are the applicant’s parents? Are they aware
of /support the asylum application?

o Who is the applicant’s caregiver in the US and who was
their caregiver in the home country?

o Is there any indication in file that the applicant is not
safe/being exploited? Are they in school/waorking]

o Nexus: Note down all possible bases of claim

41012017 4

AILA Doc. No. 19091605. (Posted 9/16/19)
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INTERACTIONS WITH THIRD
PARTIES/SAFETY

® Interactions with Third Parties
o Who is present!
o Attorney/waiver of representative!

@ Determine the relationships to the applicant
of those present, Does the relationship seem
bona fide! ‘

® Address any suspicions that arise at the interview.
Consult an SAQ, Minors POC, or Training Officer, If
appropriate, for assistance,

42012017 49
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INTERACTIONS WITH THIRD
PARTIES/SAFETY

Guardianship/ Custody lssues

o Who is present!

® Relationships of those present

® Living situation

o Is there a formal guardianship arrangement?

@ Do they know what happened to the
applicant?

© Do they have additional information that the
applicant is unaware of?

® Does the applicant feel comfortable sharing
all information in front of this individual?

1111111111111111111111111111111111
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INTERVIEWING TIPS
IN INTERVIEW

® Warmly welcome children to office
® Ask child if they have any questions
o Use a Child-Friendly Introduction

® Make sure that the applicant can understand
his/her interpreter (indigenous/Spanish)

© Explain the Purpose/ Interview Process

o If application references a particularly severe form
of physical harm/sexual harm/long term
discrimination/humiliation/share, acknowledge up
front.

412002017 ]
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199



INTERVIEWING TIPS
IN INTERVIEW

o Build Rapport

0 Assessing Capacity

® Developmentally-Appropriate questions

o Confidence

® Appearance

o Cognitive/other delays?

© Keep all PSGs in mind throughout questioning

412012017 N

1111111111111111111111111111111111
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® Consider presence of third parties

@ A child who has been raped or had other

(
-

iffic
read

{

you will see them visibly relax.

® Builc
circl

- INTERVIEWING TIPS
TRAUMA SENSITIVE TECHNIQUES

It ex
talki

1€ 1M

nerience is nervous and likely will
g about it. Put them at ease from

Omer

rapport first and ask about
mstances of their lives, their affiliations
(nex.Js), Without touching on harm, if

possible.

t you start talking to them and

412012017 X
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INTERVIEWING TIPS
TRAUMA SENSITIVE TECHNIQUES

® When you are go
state something

about the fact th

ng to
hat p

harm, For instance, “/I

about the hard p

art,”

ask about harm, tryto

rovides an indicator

at you will be discussing the

M now going to talk

© When you finish speaking about the harm, let

the minor know, Make your best effort to
[imit the time spent focused on the harm in
the interview and keep this line of
questioning contained.

41201017 %
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INTERVIEWING TIPS
TRAUMA SENSITIVE TECHNIQUES

® Extensive details about the harm is most times
not necessary as nexus, credibility, and other
material aspects of the claim can be established
through other areas of questioning.,

© Remember that talking about their persecutor

may = talking about the harm. If persecutor is
Dad who sexually abused daughter, then asking

her about who she lived with in home country IS
going to elicit an emotion because it ties directly
into harm,

41201017 5
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INTERVIEWING TIPS
CHECKING IN..

~ Check-in throughout interview..,
v How old were you when that happened?

v Did you see that yourself or did someone tell you
about that? Who?

v Did you understand that question? Do you need
me to ask it again? Or explain?

» Note attention span

o Try not to introduce new concepts to them, stay
Within the realm of what they know

 Security issues - probe gang affiliations

411012017 %
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CHALLENGES IN DETERMINING
CREDIBILITY

o Compare the objective reality with the
actual facts of the case

© Remain sensitive to the cultural and personal
experiences of applicants

@ Reasonable expectation of detail (esp.
related to time periods) when harm
experienced as a chilc

© Age and situation at the time of events

412012017 -
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INTERVIEWING TIPS
CONCLUDING THE INTERVIEW

® Make sure to ask explicitly if the applicant
has any fears related to each of the five
grounds

o Always finish the interview on a more
positive subject

o After discussing the harm and persecutor, ask
at least a few other questions so that the
applicant can leave the office feeling calm
and not upset because he or she recently
disclosed the harm experienced.

@ Ask if they have anything to add/questions

anonor . 3

1111111111111111111111111111111111
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MOCK EXERCISE

412012017 59
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QUESTIONS?

Quality Assurance Branch POCs- Asylum HQ
Jane Kochman
Mollie Isaacson

Operations Branch POC - Asylum HQ
Kimberly Sicard

With special thanks to Vincent Ferri at ZSF for
the creative UAC Determination slides!

41100017 60
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One-Year Interviewing — Practical Exercise (ADOTP)

Student Instructions: For this exercise, we will divide into small groups of students. After
gathering with your group and facilitator, please individually read the fact pattern below, which
presents a one-year scenario that contains multiple possible changed and extraordinary
circumstances. As you read, (1) identify every possible changed circumstance and
extraordinary circumstance and (2) draw a timeline of events. There is a student worksheet on
page 2 to help you organize.

With your facilitator, the group will identify possible changed circumstance and extraordinary
circumstance. You will then be then divided into pairs and assigned to interview the role-
player focusing on one of these possible circumstances. Develop sufficient questions to
determine whether your assigned issue qualifies as a changed circumstance or extraordinary
circumstance and whether the delay in filing is reasonable. As pairs you will then ask the role-
player these questions and any necessary follow-up for the identified changed circumstance or
extraordinary circumstance and record the responses for discussion in the class.

STUDENT FACT PATTERN:

~ The applicant is a female native and citizen of Burkina Faso. She last entered the United
States on January 1, 2010 at San Francisco International Airport on a valid F-1 student visa,
which is established by DHS records and the applicant's credible testimony.

o The applicant’s family contacted the applicant concerning having FGM performed on the
applicant’s U.S. citizen child.

* The applicant was in a car accident.

» The applicant consulted with someone on immigration matters.

¢ The applicant graduated in January 2015.

The applicant filed for asylum on March 3, 2015, which is date-stamped on the applicant’s I-
589,

One-Year Interviewing Practical Exercise: Student Version
March 6, 2017 Page 1 of 2

AILA Doc. No. 19091605. (Posted 9/16/19)
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Student Worksheet

For each pair (round of questions), identify the type of circumstance involved and how long the

applicant delayed before filing.

1a. Possible circumstance:

1b. Length of delay:

Notes/lssues to Address:

2a. Possible circumstance:

2b. Length of delay:

Notes/Issues to Address:

3a. Possible circumstance:

3b. Length of delay:

Notes/Issues to Address:

4a. Possible circumstance:

4b. Length of delay:

Notes/Issues to Address:

One-Year Interviewing Practical Exercise: Student Version
March 6, 2017

AILA Doc. No. 19091605.

(Posted 9/16/19)

Page 2 of 2
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DATE OF ENACTMENT - MAY 11, 2005

“ONLY APPLIESTO ASYLUM APPLICATIONS FILED ON OR

AILA Doc. No. 19091605. (Posted 9/16/19)
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REALID ACT

Most relevant aspects of the law (for Asylum):

 Codified certain asylum case law provisions re:
Nexus, Corroboration, and Credibility

» Broadened TRIG

» Removed cap on odjusfmems of status for asylees
(had been 10,000/year) -

+ Removed cap on grants of asylum based on CPC
[had been 1,000/year

213



CHANGES UNDER REALID

3 Mamn Points

1. Nexus
INA§ 208(b) (1) (B (i)

2. Corroborating Evidence
INAS 208 (o) (1) (B){i

3. Credibility
INAS 208(b) (1) (B){i)

214



1. NEXUS

The grounas remain fhe same...

» Race

 Religion

» Nattionality

» Membership in a Parficular Social Group (*PSG')
» Polifical Opinion

REAL ID dlid not change any of the grounds but if
clarified what an applicant’s must demonstrate o
establish a nexs.
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1. NEXUS

+ *[O]ur standard in mixed-mofive cases has not been radically altered
Dy the [REALID Act]"

+ The protected ground “cannot play a minor role in the [applicant's
past mistreatment or fears of future mistreatment.”

+ The protected ground cannot be “incidental, tangential, [o1]
~ superficial .. . to another reason for harm.”

+ "IMJofivation of the persecutors involves questions of fact, and the
burden can be met by festimonial evidence."

Matter of 8- & S-M- 24 1&N Dec. 208, 214 1A 2007)

AILA Doc. No. 19091605. (Posted 9/16/19)
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1, NEXUS: “ONE CENTRAL REASON'

"There is no requirement that the motivation
relating o the profected ground be dominant
or primary.”

Parussimova v. Mukasey, 555 F.3d 734, 741 (9th Cir, 2009).

But it must be “at least one cfentral reason.”
INA§ 208(b)(1)(B) I

1111111111111111111111111111111111
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1. NEXUS

For Assessment Wriing

[dentify the nexus and analyze facts to show
that at least one cenfral reason that the

DEIseCUt

~ofapro

or

€C

narmed applicant was on account

ted ground.

- from the ADOTC Grant Assessment Template (DRAFT)
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2. CORROBORATION

“[Testimony of the applicant may be sufficient
t0 sustain the applicant’s burden without
corroboration, but only if the applicant safisfies
the trier of foct that the applicant's testimony i
credible, is persuasive, and refers to specific
facts sufficient to demonstrate that the
applicant is a refugee.”

INA § 208 (b)(1)(B)(1i).

1111111111111111111111111111111111
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2. CORROBORATION

“[The trier of fact (YOU) may weigh the credible
testimony along with other evidence of record.”

19

“Where the trier of fact determines that the applicant
should provide evidence that coroborates otherwise
credible testimony, such evidence must be provided

unless the applicant does not have the evidence and
cannot reasonably obtain the evidence.'

AKA the “Corroboration Rule” - INA § 208 (b)(1)(B)(ii).

220



3. CREDIBILITY DETERMINATIONS

"THERE 1 NO
PRESUMPTION OF
CREDIBILITY’

INA § 208 b)(1)B)(i)

11111111111111111111111111111111111

Y|



3, CREDIBILITY DETERMINATIONS

- What s credible festimony?

Testimony is credlible if it s “detailed),
consistent, and plausiole.”

1111111111111111111111111111111111
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3. CREDIBILITY DETERMINATIONS

Considering the totalfty of the circumstances, and all relevant factors,
a trier of fact may base a credibiity determination* on:

+ Demeanor, candlor, responsiveness
+ Inherent plausibility of the applicant's account

1
+ Consistency between the applicant's written and oral statements™
+ infernal consistency between all such statements;

+ consistency between such statements and other evidence of record
(including DOS Country Conditions reports)

+ Anyinaccuracies or falsehoods in such statements

+ without regard to whether an inconsistency, inaccuracy, or falsehood goes to
the heart of the applicant's claim

+ Any other relevant factor
INA§208(0) (1) (B)/ii)

*Of any applicant or witness

*Whenever made and whether or not under oath, and considering the
crcumstances under which the statements were made 3

AILA Doc. No. 19091605. (Posted 9/16/19)
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REMINDER: THE BASIS WAS IN CASE
LAW...

The BIA has held that the factors listed in the REAL ID Act
relevant to credibiity determinations were chosen
because they were “identified in case law" and therefore
help provide a “uniform standard for credibllity.”

Lack of Detail® Internal Inconsistency
External Inconsis ency Plausioility

Inaccuracies or falsehoods Candor or Responsiveness
Demeonor Any other relevont factor

*Not listed in the statute but see; Matter of Mogharrab

AILA Doc. No. 19091605. (Posted 9/16/19)
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REMINDER; TOTALITY OF THE

CIRCUMSTANCES

Fach specific instance of any credibilify concem
must be addressed and then afforded the
appropriate probative weight given the “TOTALITY OF
THE CIRCUMSTANCES"

What does it mean?

According to the BIA, itis basically the context of the
entire record. |
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3. CREDIBILITY DETERMINATION

TOTALITY OF THE CIRCUMSTANCES

Chinese Christion claim. 1) made adverse credibility
determination bosed on several factors, including:

+ applicant said he had to stand outside in the heat
during his 2@ dlay in detention:; written statement said 3¢
day,

+ applicant could not recall date or year of arrest - said it
wass within “four, five, or six months™ of departure from
China

» applicant's recitation of Lord's prayer was incorrect -
knowledge of Christionity less than basic.

Ren v. Holder, 648 F.3d 1079 (9" Cir. 2011)
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3. CREDIBILITY DETERMINATION

TOTALITY OF THE CIRCUMSTANCES

Factors
v Age: 19
» Father's recent death
+ Separation from mother

-+ Putincare of

“unsympathetic aunt’
+ Long joumey 1o US

+ § months in detention
upon armval in US

» Applicant's explanations

Outcome

+ BIA overtumned an
immigration judge
negative crediility
finding - based on the
“totality" including these
factors

» BIA held the applicant
presented a plausile,
detailed and intemally
consistent asylum clim
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3. CREDIBILITY DETERMINATIONS

\

For extended discussions on:

» Demeanor
 Plausibility
 Inconsistencies
Refer to:

+ RAIO CT Closs “Credibility Determinations’
» RAIO Credibility Lesson Plan
» Asylum Supplement to the LP

228



3."ANY OTHER RELEVANT FACTOR”

Do no

"Relevant” focts

v But s

must be logica

havefo gotot

ne heart of the claim:

y connected;

 Tend to either prove or disprove a matter af
issue [i.e. moves the needle one direction or
the other,

....................

999999999999999
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REMINDER: ADDRESSING SPECIFIC
CREDIBILITY CONCERNS

* |dentity the type of credibility concemn;
* |nform the applicant of your concemn;
+ Ask the applicant fo explain;

+ Assess the reasonableness of the explanation in the
totality of the circumstances, given dllrelevant factors,

This is not a linecr process. Al these elements are ongoing
and can happen before, during, and/or after the
inferview. |

2
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REMINDER: “ELICIT"

More than just asking a list

“To elicit™ VERB

1o call forth or draw out~—— # Lis

(as information or @  Thi

esponse)

of questions

tening

nking

+ Responding

» Documenting
 Clarifying
+ Repeating

~+ Pausing
 What else?
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TIPS FOR ELICITING ON CREDIBILITY

 Ask about biographic information
-~ +Listen carefully
* Ask for the details you need

» Ask questions out of chronological order

\when appropriote]
+ Ask the applicant to explain again
+ Toke careful notes

» Review documents carefully

* Remoin composed, even when you suspect
misrepresentation

2

1111111111111111111111111111111111
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REMINDER: FACTORS THAT CAN
PRESENT AS CREDIBILITY CONCERNS

Remember factors from the RAIO CT ond all the LPs
regarding factors such cs:

» Incomplete / faulty memory
+ Varied impacts/manifestations of trauma
» Cultural / societal barmers
 Diolect / Longuage Issues
+ Limited Access fo Counsel or understanding of the Syster
+ Sensifive Topics (sexual violence, FGM, sexual orientation,
etc)
These may be RELEVANT factors that you should adarress in

the inferview and in your analysis of the TOTALITY OF THE
CIRCUMSTANCES!

2
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REMINDER; FACTORSTHAT ARENOT
RELEVANT TO CREDIBILITY
DETERMINATIONS

 Your moral or value judgments

 The fact that applicants may make statements that
are “self-serving”

» Your speculation as fo what is plausiole

» AQ fafigue with hearing similar claims or dealing
with similar populations

* The legal conclusion that the Applicant’s fear is nof
‘well-founded

U
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3. CREDIBILITY DETERMINATION

For Asses

f positive creability

sment Writing

finding, write:

+ “The applicant's testimony was detailed,
consistent, and plausible, Therefore, it is found

credible”

f negative credibil

y finaing:

» Fully analyze the re

evant credibility facfors

25
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REALID ACT RECAP

Take Away Points

1. Nexus 2 “one central
reason”

2. Corroboration Rule

3. Credibilty 2 Any
relevant factors in the
tofality of the
circumstances

2%

236





