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You filed Form 1-129, Petition for a Nonimmigrant Worker on [Datel, with the United States
Citizenship and Immigration Services ("USCIS") in order to classify the beneficiary as an
intracompany transferee pursuant to section 101(a)(15)(L) of the Immigration and Nationality
Act ("INA").

You, [Petitisner's: Namel, an [Insert: Typs: of:
authonzatlon to employkthe beneficiary, [Name 0

usiness “listed dn: Part: 5] entity, seek
Beneficiary], temporarily in the United

You state that the beneficiary has been employed abroad as an [Posmo‘,letle] for your
organization since [Datel. You now seek to transfer the beneficiary to the U.S. in L-1B status
for a period of three years. You 1nd1cate that the beneﬁc1ary will be workmg pr1mar11y

{ The beneficiary has been
The beneficiary was admitted
tes pursuant to a blanket L-1 petltlon [W E: number] filed by
r]. In matters relating to an extension of a non1mm1grant visa petition
v 1nv01v1ng the same petitioner, beneficiaries, and underlying facts, USCIS will
generally give deference to a prior determination of eligibility. However, each nonimmigrant
petition filing is a separate proceeding with a separate record and separate burden of proof. 8
CFR 103.8(d). In making a determination of statutory eligibility, USCIS is limited to the
information contained in the individual record of proceeding. 8 CFR 103.2(b)(16)(i). The
current petition is the first individual petition filed on behalf of the beneficiary with USCIS.
Thus, USCIS must determine whether the beneficiary is eligible under each requirement for
the requested classification.]

The [three] issues to be evaluated involve related, but distinct, issues: (1) employment abroad
was in a position that was managerial, executive, or involved specialized knowledge; (2)
whether the beneficiary possesses specialized knowledge; and (3) whether the beneficiary’s
position in the United States involves specialized knowledge. Should the petitioner fail to
estabhsh any of these three criteria, the L-1 petition must be denied. [OPTIONAL: If denial is
o for “Off-Site” Employment Further, in the case of an L-1B petitioner, even if the petitioner
establishes that the beneficiary meets these three criteria, the petitioner must further
establish by a preponderance of the evidence that the prospective employment is not in fact an
arrangement to provide labor for hire for an unaffiliated employer in the United States.]

Upon initial filing, you submitted the following evidence:

and th , _beneﬁc1ary’ s project in ] e‘U S
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Subsequent to the filing of the petition, you were requested to provide additional
documentation to establish eligibility for the classification sought. USCIS provided a list of
suggested evidence you may submit to meet this requirement and advised you that any other
evidence may also be submitted if you felt it would satisfy the request.

In response to that request, you submitted the following additional documentation:

* Other [Doscribe in detail

To establish eligibility for the nonimmigrant L-1 visa classification, the petition must meet the
criteria outlined in INA 101(2)(15)(L) and 8 CFR 214.2(0)(1)Gi):

. an alien who, within 3 years preceding the time of his application for
admission into the United States, has been employed continuously for one year
by a firm or corporation or other legal entity or an affiliate or subsidiary thereof
and who seeks to enter the United States temporarily in order to continue to
render his services to the same employer or a subsidiary or affiliate thereof in a
capacity that is managerial, executive, or involves specialized knowledge, and
the alien spouse and minor children of any such alien if accompanying him or
following to join him;

Title 8, Code of Federal Regulations ("8 CFR") 214.2()(3) states that an individual petition
filed on Form I-129 shall be accompanied by:

() Evidence that the petitioner and the organization which employed or will
employ the alien are qualifying organizations as defined in paragraph
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()G of this section.

(1) Evidence that the alien will be employed in an executive, managerial, or
specialized knowledge capacity, including a detailed description of the services
to be performed.

(i) Evidence that the alien has at least one continuous year of full-time
employment abroad with a qualifying organization within the three years
preceding the filing of the petition.

(iv) Evidence that the alien's prior year of employment abroad was in a position
that was managerial, executive, or involved specialized knowledge and that the
alien's prior education, training, and employment qualifies him/her to perform
the intended services in the United States; however, the work in the United
States need not be the same work which the alien performed abroad.

INA 214(c)(2)(B) provides the framework for the specialized knowledge transferee:

For purposes of section 101(a)(15)(L), an alien is considered to be serving in a
capacity involving specialized knowledge with respect to a company if the alien
has a special knowledge of the company product and its application in
international markets or has an advanced level of knowledge of processes and
procedures of the company.

The regulations at 8 CFR 214.21)(1)Gi)(D) further define "specialized knowledge" thusly:

Specialized knowledge means special knowledge possessed by an individual of
the petitioning organizations product, service, research, equipment, techniques,
management, or other interests and its application in international markets, or
an advanced level of knowledge or expertise in the organization’s processes and
procedures. (Emphasis in original)

A "specialized knowledge professional” is further defined at 8 CFR 214.20)(1)Gi)(E) as:

To determine what is specialized knowledge, USCIS must first look to the language of section
214(c)(2)(B) itself that is, the terms “special’ and “advanced.” USCIS will turn to the
dictionary for help in determining whether a word in a statute has plain or common meaning.
According to Webster’s New College Dictionary, the word “special” is commonly found to mean
“surpassing the usual” or “exceptional.” Webster’s New College Dictionary, 1084 (3= Ed. 2008).
The dictionary defines the word “advanced” as “highly developed or complex” or “at higher
level than others.” In addition, the determination of specialized knowledge should also
consider whether the United States business would experience a significant disruption or

[Aln individual who has specialized knowledge as defined in paragraph
((1)G)(D) of this section and is a member of the professions as defined in
section 101(a)(32) of the immigration and Nationality Act.
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interruption in business operations should the petitioner be unable to transfer the beneficiary
to the United States.

Considering the definition of specialized knowledge, it is the petitioner’s burden to establish
through the submission of probative evidence that the beneficiary possesses “special” or
“advanced” knowledge. USCIS cannot make a factual determination regarding the
beneficiary’s specialized knowledge if the petitioner does not, at a minimum, articulate with
specificity the nature of the claimed specialized knowledge, how such knowledge is necessary
to perform the duties described in the petition, and how the beneficiary gained such
knowledge. USCIS will consider this, and all other relevant evidence presented, in
determining whether the beneficiary actually possesses specialized knowledge.

Has the Beneficiary Been Employed Abroad in a Position that was Managerial, Executive, or
Involved Specialized Knowledge?

The first of the three issues to be discussed is whether the position abroad was managerial,
executive, or involved specialized knowledge. In examining the beneficiary’s position abroad,
USCIS will look to your description of the beneficiary’s job duties abroad and whether, based
on the evidence you have provided, those duties in fact met the regulatory requirement that
they be managerial, executive, or involved specialized knowledge.

[OPTIONAL]Your additional [cover létter] dated [Date] states the following in regards to the
beneficiary’s duties abroad:

[DUTIES] The descriptions of duties provided are similar and typical of a [Position Title] or
related occupation working in the [insert occtipa ion] field. The beneficiary, like any other
[Position Title], [insert disties from OOHI. However, the knowledge a [Position Title] possesses
alone, is not specialized knowledge.
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Insufficient evidence was presented to show that the position [Position: Title], involves a
special or advanced level of knowledge in the [inse supation] field or related occupation.
There is no indication that position involves knowledge that exceeds that of any other
‘ Title] or similar occupation working in this field.

Therefore, you have not established that the position abroad involves specialized knowledge.

[ E ONE: The petitioner did not indicate that the position abroad was managerial or
executive. In addition, the submitted evidence was insufficient to show that the position
abroad was managerial or executive.

OR
INSERT analysis about managerial or executive positions. ]

For the foregoing reasons, you have not established that the beneficiary has been employed
abroad in a position that was managerial, executive, or involved specialized knowledge.

Does the Beneficiary Possess Specialized Knowledge?

The second of the three issues to be discussed is whether the beneficiary possesses specialized
knowledge. In examining the specialized knowledge of the beneficiary, USCIS will look to your
description of the beneficiary’s employment, experience, training, and education and
determine based on the evidence you have provided, whether the beneficiary meets the
regulatory requirement of possessing specialized knowledge.

In the cover letter dated [Date] you describe the beneficiary’s employment, experience,
training, and education as follows;

[Insert counsel/petitioner’s descriptionl

The description and/or documentation you submitted show the beneﬁc1ary has a w1de range of
skills, experience, and training with various [pohc 38, P
pro;ects] including [1nsert names’ of- pohc1es processes, methodologle mewor] ojects
USCIS cannot conclude based on the evidence submitted that the beneficiary, as a result of his
or her knowledge, education, tralmng, and employment w1th your orgamzatlon and forelgn

from that possessed by similarly employed workers employed by you, your foreign company, or
other companies in the same business activity.

[EERIENCE] In this case, the beneficiary’s has only been working with your organization
since [Date] and the petition was filed in [Date]. Although you indicate the beneficiary is
familiar with your pohc1es “Processes; -;;;meth____.__‘ logies; framework pro;ects} there is no
indication in the record that the beneficiary is respon81b1e for the development of your
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ojects]. The beneﬁc1ary along with others
1tle] is responsible for [insert

[policies; processes; methodologies;: framework;. f
employed by vy ur organization, like any other

18, { P cfsl through
H wever knowledge of your
' rrojects] is not specialized

]o -related tra1n1ng of your [po Proc
employment and experience with your org
organization’s [policies;" processes; me:
knowledge.

[TRAINING] The training listed does not show the number of employees that received the
same training. Also, [the length of each training course was not noted OR each training course
was completed in [Number] days or less. It appears that the knowledge of the subject matters
listed on the training record is easily transferrable to other employees with the same or
similar experience as that of the beneficiary. Moreover, the training received appears to be
common in the [oocupatl 0 gaimzatmn] field.

[EDUCATION] Similarly, although you submitted copies of the beneficiary’s formal education
records, a bachelor's or higher degree is commonly required for an [Position Title] and related
occupations and_employers favor applicants who a]ready have relevant sk1]ls and experience

: 4] nS

in the beneﬁc1arys ﬁeld obtammg a bachelors or master’s degree in the [m
field does not amount to “special” or “advanced” knowledge.

framew "rk" 'prOJectsl is specialized knowledge based on their epparent w1de use by you and
[Parent/Affiliated Company] as well as your [customer; client; developing’ companyl. In
addition, USCIS was unable to determine from the subm1tted evidence whether the same or

similar [policies, processes; methodologies; framework, projects] are used by other companies
in the field.

[PROPRIETARY KNOWLEDGE] While there is no requirement that an L-1B specialized
knowledge employee possess proprietary knowledge of your company’s [poh(nes -processes;
methodologies, framework; prOJects] you state in your petition that the beneficiary here is
familiar with them. There is no indication in the record, however, whether others in the field
could obtain such knowledge in sufficient time so as not to cause a disruption or interruption
of your business operat;ons_l If 'such company- spemﬁc knowledge is easily transferable to, or

disruption to your busmess th1s is a strong indicator that the knowledge in question is not
sufficiently special or advanced in nature as to be considered “specialized” for purposes of the
L-1B classification. By contrast, had a beneficiary been responsible for the development of
your proprietary tools, processes, and methodologies, not being able to obtain that person’s
services might in fact result in a significant disruption to your business.
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[PROPRIETARY CONTINUED] In short, all employees can be said to possess unique skill or
experience to some degree. Moreover, possession of knowledge of your company’s products,
process, or procedures and experience with your organization do not, standing alone, establish
that such knowledge is something that others in the industry could not readily obtain with
little or no disruption to your company’s operations. Merely stating that other workers in the
field may not have the same level of experience or training with your proprietary products as
applied to one component is not enough to establish the beneficiary as an employee possessing
specialized knowledge.

In this case, the beneficiary’s training and experience with your tools, processes, and
methodologies with your foreign company are insufficient to establish the beneficiary as an
individual with specialized knowledge. The record fails to establish that the beneficiary, while
perhaps skilled, possesses a special or advanced level of knowledge in the [occupation] field.
There is no indication that the beneficiary has any knowledge that exceeds that of any other
similarly experienced [Position Titlel or person in a related occupation employed in the same
field.

Based on the reasons discussed above, you have not established that the beneficiary possesses
specialized knowledge.

Will the Beneficiary be Employed in the United States in a Capacity that Involves Specialized
Knowledge?

The last of the related issues to be discussed is whether the U.S. position of “[US POSITION
TITLE]” involves specialized knowledge.

[Choose: You described the duties of a [Position Title] in the U.S. exactly the same as the
beneficiary’s duties performed abroad as an [Position Titlel. Those duties as stated above were
listed as: OR You described the duties of a [Position:Title] in the U.S. as follows!]

o [ nsert the primary description of duties]

[OPTIONAL] In the cover letter dated [Date] you provided the same description of duties as
indicated in the original cover letter.

OR

[OPTIONAL]Your additional [cover letter! dated [Datel states the following in regards to the
beneficiary’s duties in the U. S.:

p_ rfo__mmg' thoée duties list the eriéﬁmary’s pmmary dut1es broadiin the
manner indicated above]
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[DUTES] The descrlptlons of duties provided are similar and typical of a [Posit
i ,;oupatlon] field. The beneficiary,l _1ke any other
s \ ui om: O.H]. However, the knowledge a [Position Title] possesses
alone is not spec1ahzed knowledge

As previously discussed, you also indicate that the proffered position involves knowledge of
your [policiés; pro esses odologies WO ro)ects]. Therefore, implicating that the
duties could not be performed by the typ1ca1 skilled worker even one with similar education
and professional background compared to the beneficiary. However, upon review of the record,
you submitted insufficient evidence to establish that the position involves a body of specialized
knowledge.

In the present case, there is no evidence on record to suggest that the processes pertaining to
your organization are different from those applied by any [Pe ) le] or similar position
working in the same industry. In addition, an assertion that the beneficiary possesses
knowledge of your products, tools and processes does not amount to specialized knowledge.
While individual companies will develop methodologies, products, processes, and procedures
tailored to their own needs, internal processes, and customer specifics, it has not been
established that similarly employed persons in the field could not readily acquire such
company-specific knowledge.

Merely indicating, as you have, that the beneficiary possesses knowledge proprietary to the
petitioner is insufficient to show that the knowledge is either “special” or “advanced.” As noted
above, if such knowledge can be readily transferred to others employed in the field in an
occupation similar to the beneficiary with little or no disruption to the company’s operations,
that raises doubt that the knowledge necessary to perform the duties in question is
specialized.

The record is insufficient to establish that the position [Position Titlel, involves a special or
advanced level of knowledge in the [occupation] field. There i no indication that the position
involves knowledge that exceeds that of any other [Position Title] in this field.

In view of the above, the record is insufficient to establish the employment abroad was in a
position that was managerial, executive, or involved specialized knowledge; whether the
beneficiary possesses specialized knowledge; and whether the beneficiary’s position in the
United States involves specialized knowledge.

Off-Site Work with an “Unaffiliated Employer”

The last issue to be evaluated in this case involves whether the beneficiary is eligible for
employment at an unaffiliated employer’s worksite.
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The L-1 Visa Reform Act of 2004, effective June 06, 2005, states the following:
SEC. 412. NONIMMIGRANT L-1 VISA CATEGORY.

(a) IN GENERAL- Section 214(c)(2) of the Immigration and Nationality Act (8
U.S.C. 1184(c)(2)) is amended by adding at the end the following:

(F) An alien who will serve in a capacity involving specialized knowledge
with respect to an employer for purposes of section 101(a)(15)(L) and will
be stationed primarily at the worksite of an employer other than the
petitioning employer or its affiliate, subsidiary, or parent shall not be
eligible for classification under section 101(a)(15)(L) if--

() the alien will be controlled and supervised principally by such
unaffiliated employer; or

(i) the placement of the alien at the worksite of the unaffiliated
employer is essentially an arrangement to provide labor for hire for the
unaffiliated employer, rather than a placement in connection with the
provision of a product or service for which specialized knowledge specific
to the petitioning employer is necessary.'.

(b) APPLICABILITY- The amendment made by subsection (a) shall
apply to petitions filed on or after the effective date of this subtitle [June
06, 2005), whether for initial, extended, or amended classification.

The first part of the issue to be discussed is whether the alien will be controlled and
supervised principally by the unaffiliated employer.

[Insert analysis for first part:of issue] OR [USCIS will not dispute your claim that the
beneficiary will be supervised and controlled by you in order to establish the first requirement
of the L-1 Visa Reform Act. Thus, according to your statements and supporting
doctimentation, it appears that the beneficiary will be controlled and supervised principally by
you.]

The second part of the issue to be discussed is whether the placement of the alien at the
worksite of the unaffiliated employer is essentially an arrangement to provide labor for hire
for the unaffiliated employer, rather than a placement in connection with the provision of a
product or service for which specialized knowledge specific to the petitioning employer is
necessary.

[insert. analysis.
orders/end:client

regards  to- the submitted ‘documentation;: what. ntractsiwork

ter say?]
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According to the submitted documentation, the service you are providing is, essentially, labor
for hire to your client’s already existing system and/or products rather than developing y
own products. The knowledge the beneficiary possesses appears to be that of b
technologies, and vlogies] specific to the assigned client project and [mi
be applied to your c]1ent s existing products. Therefore, it appears the beneficiary’s knowledge
may only be tangentially related to the performance of the proposed offsite activity.

As such, you have not established that the placement of the beneficiary at the worksite of the
unaffiliated employer is not merely labor for hire.

FINAL CONCLUSION:

The burden of proof to establish eligibility for a desired preference rests with you the
petitioner. Matter of Brantigan, 11 I. & N. Dec. 493. Here, that burden has not been met.

Consequently, the petition is denied for the above stated reasons, with each considered as an
independent and alternative basis for denial.
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U:S. Departinent of Homeland Serarity

P.O. Box 10129
Laguna Niguel, CA 92607-1012

U.S. Citizenship
S Sagqvices a
TO: : DATE: m S 2 g_a_ﬂ..

Petition: Form I-129

Fk: G

DECISION .

Your Farm 1-129, Pedtion for a NonimmSgrant Worker, filed in behalf of il has been denied for the
fallowing reason(s):
See Attachment

If you desire to appeal this decisiaon, you may do so. Your notice af appeal must be filed with this affice at the
addrese at the top of thie page witkin 30 days of the date of this podce. Your appeal must be filed on Form

1-290B. A fee of $630.00 15 required payable %0 U. S. Cidzenship and Mumnigration Sexvices with a check or
arder fram a bank or ather institntion locaed tn the United States. Ifnoamezlisﬂledwithindledme

money
allowed, this dedsion will be the final dedidon in this maxez,

In suppore of your @peal, you may submit a brief ar other wriaen statement Sor consideration by the
reviewing antharity. Yon may, if necesary, request adairions] dme to submit a brief. Any brief, written

satement, or other evidence not filed with Form 1-290B, or any request for addidonal umefurthesuhnnmon’

ofabriefowthamamia)mustbesemdimdyto:

u. S. Qtizenship and loamigrarion Sexvices
Administrative Appeals Office MS 2090
Washingrom, D.C. 20529-2090.

Any request for additianal tme for the submission of a tirief or other staternent must be made directly w the
Administrative Appeals Office (AAO), and mmast be accampanted by a wriften explanation for the need for

2ddidanal tme Ar extension of time o file the appeal may not be gransed. The appeal may ot be filed
direcly with the AAO, The appeal mmst be filed at she addvess at the wp of this page

Sincerely,

M
Rosemary Lingley Melville
Directur, California Sexvice Center
Buclosure; Form 1-290B
.

Form 1.292 www.dhs.goy
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You filed Form I-129, Petition for a Nonimmigrant Worker on June 02, 2011, with the United States
Citizenship and Immigration Services ("USCK") in order to dlassify the benefidary as an intracompany
ection 101 (2)(15)(L) of the Immigration and Nationality Act ("INA" or "Act”).

Cansferee pursuant to §
You, SNSRI, 2 ram:f:cruring entity, seek anthorization to employ the beneficiary,
SN v nporarily in the United States as a Continuous Improvement Manager.

You smte that the beneficiary has been employed abroad as a Semior Supply Chain Manager for your
organization since January 2009. You now seek to transfer the beneficiary to the U.S. in L-1B starus for a period
of three years. You indicate that the beneficiary will be working primarily onsite at your location in XMl

The two fssues to be evaluated involve related, but distinct, issues: (1) whether the benefidary possesses
spedialized knowledge; and (2) whether the beneficiary’s position in the United States involves spedialized

“kmowledge.
To establish eligibility for the nonimmigrant 1-1 visa dlassification, the petition must meet the criteria outlined
in INA 101(a)(15)(L) and 8 CFR. 214.2()(1) (H):

. » . an alien who, within 3 years preceding the time of his appiicarian for admission into the
United States, has been employed cantinuously for one year by a firm or corporation or other
legal entity or an affiliase or subsidiary thereof and who seeks to enter the United States
- temporarily in order to continne to render his services to the same employer or a subsidiary or
affiliate thereof in a capacity that is managerial, execulive, or involves spedalized knowledge,
and the alien spouse and minor children of any such alien if accompanying him or following

to join him; :
Title 8, Code of Federal Regulations ("8 C.FR.") 214.2(1)(3) states that an individual petition filed on Form I-
129 shall beraccompanied by: '

() Bvidence that the petiicner and the organization which employed or will employ the alien
are qualifying organizations as defined in paragraph (t) (1) (if) (G) of this section. -

(i) Bvidence that the alien will be employed in an executive, managerial, or spedialized
knowledge capacity, including a detailed description of the services to be performed.

(iii) Evidence that the alien has at least one continuous year of full-time employment abroad
with a qualifying organization within the three years preceding the filing of the petition.

(iv) Bvidence that the allen's prior year of employment abroad was in a position that was
manageral, executive, or involved specialized knowledge and that the alien's prior education,
training, and employment qualifies him/her to perform the intended services in the United
States; however, the work in the United States need not be the same work which the alien

performed abroad.
INA 214(c)(2)(B) provides the framework for the specialized knowledge @ransferee:

For purposes of section 101(a)(15)(L), an alien is considered to be serving in a capacity
involving specialized knowledge with respect to a company if the alien has a special
knowledge of the company product and its application in international markets or has an
advanced level of knowledge of processes and procedures of the company.
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The regulations at 8 CF.R. 214.2(1) (1) (ii) (D) further deflne "spectalized knowledge" dwsly;

Spedalized knowledge means special knowledge possessed by an individual of the petitioning

organizations product, service, research, equipment, techniques, management, or other
interests and its applicatlon in international marlsets, or an advanced level of knowledge or

expertise in the orgenization’s processes and procedures. (Emphasis in original)
A "specialized knowledge professional” is further defined at 8 CF.R. 214.2(1) (1) (ii) () as:

[Aln individual who has spedializad knowledge as defined in paragraph (P)(1)(ii) (D) of this
section and is a member of the profesions as defined in section 101(a)(32) of the

immigration and Naticnality Act.

In the Mater of Colley, 18 I. & N. Dec. 117 (Comm'r 1981), the Commissioner of the legacy Inmigration and
Nangalizarion observed that "Most employees today are specialists and have been trained and given specialized
knowledge; however, it can not be conchided that all employees with spedzl:zed Imowledge or performing
highly technical duties are eligible for dassification as intra-company transferees.” Moreover, "A distinction
can be made between the person whose skifls and knowledge enable him or her to produce a product through
physial or skifled labor and the person who is to be employed primarily for his ability to cury out a key
process or function which is impartant or essential to the business firm's operatian." Matter of Penper, 18 L &
N. Dec. 49 (Commr 1982). See also Matter of Sindoz Crop Protecion Corporation, 19 I. & N. Dec. 666
(Cowm’r 1988) where the Commisslaner drew a distinction between skilled workers and intracorpany

transferees coming to perform services in a specialized knowledge capadity.

First," USCIS must first look to the linguage of seetion 214(c)(2)(B) icself, that is, the terms “spedial” and
“advanced.” The USCIS will turn to the dictionary for help in determining whether a ward in a statute has
plain or common meaping. According to Webster's New College Dictionary, the word “spedial” is commonly
found to miezn “srpassing the usual” or “exceptional.” Webster's New College Dictionary, 1084 (3 Ed.
2&;8&). The dictionary defines the word “advanced” as “highly developed or complex” or “at higher level than
. O »

Second, looking at the term’s placement within the text of section 101(a)(15)(L) of the Act, USCIS notes that
spedalized knowledge is used to describe the nanure of a person’s employment and the term is listed among
the higher levels of employment hierarchy together with “managerial” and “executive” employees. Based on
the context of the term within the sfature, USCIS therefore would expect a specialized knowledge employee to
be within an elevated class of workers within a company and not that of an ordinary or average employee.

Third, a review of the legislative history for both original 1970 statute and the subsequent 1990 statute
indicates that Congress intended for USCIS to closely administer the L-1B cavegory. Specifically, the ariginal
drafters of secdon 101 (2) (15)(L)of the Act intended that the class of persons eligible for the L-1 dassification
would be “narrowly drawn” and “carefully regulated and monitored” by USCIS. The legish!ive history of the
1970 Act plainly states that “the number of temporary admissions under the propased ‘L’ category will not be
large.” This legislative history has been widely viewed as supporting a Darrow reading of the definition of
spedlalized knowledge and the L-1 visa classification in general.

Further, although the Immigration Act of 1990 provided a statutory definition of the term "specialized
knowledge” in section 214(c)(2) of the Act, the definition did not gemerally expand the class of persons
eligible for I-1B spedialized knowledge visas. Instead, the legislative history indicates that Congress created the
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statuory definition of specialized knowledge for the express purpose of clarifying a previously undefined term

from Immigration Act of 1970. While the 1990 Act declined w codify the “proprietary knowledge” and

“United States labor market” references that had existed in the previous agency definition found at 8 C.F.R.
214.2()(1) (i) ) (1988), there is no indication shat Congress intended 1o liberalize its own 1970 definition

of the 1-1 visa dlassification.

If any conclusion can be drawn from the enactment of smnmory definition of specialized knowiedge in
section214(c) (2)(B), it would be based on the nanire of the Congressional dlarification itself. By not including
any strict criterion in the ultimase statutory definition and further emphasizing the relativistic aspect of
“specialized knowledge,” Congress created a standard that requires USCIS % make a facrual determination that
can only be determined on a case-by-case basis, based on the agency's expertise and discration. Rather than a

bright-line standard that would support a more rigid application of the Jaw, Congress gave legacy INS a more
flexible standard that requires adjudication based on the facts and dramnstances of each individual case.

To determine what is spedial or advanced, USCIS must first determine the baseline of ordinary. As a baseline,
the %erms “special” or “advanced” must mean more than stmply “skilled” or “experienced.” By itself, work
experience and knowledge of a firm'’s technially complex produas will not equal “special knowledge.”
Specialized knowledge generally requires more than a short period of experience, otherwise spedal or
advanced knowledge would include every employes in an organization with the exception of @ainees and
enty-level staff. If everyone in an organization is specialized, then no one can be considered cruly spedialized.

Considering the definition of specialiaed knowledge, it is the petitioner’s not USCIS’s burden to articulate and

prove that the beneficiary possesses
derermination regarding the beneficary’s spedaliaed knowledge if the pettioner does not, at a minizmmn,
articulate with specificity the natare of the daimed knowledge, described how such knowledge is
typically gained within the arganization, and explatn how and when the beneficiary gained such knowledge.

Once the pititioner articulates the pature of the claimed speciakized knowledge, it is the weight and type of
evidence which establishes whether or not the beneficiary actually possesses specialized knowledge. A
petitioner’s asserdon that' the beneficiary possesses and advanced level of knowledge of the processes and

procures of the campany must be supporeed by evidence describing and setting apart that knowledge from
the elementary or basic knowledge possessed by others. Because “special” and “advanced” are comparative
terms, the petidoner should provided evidence that allows USCIS to assess the beneficiary’s knowledge relative
to others in the petitioner’s workforce or relative o similarly employed workers in the petitioner’s industry.

Does the Beneficiary Possess Specialized Enowledge?

The first of the two issues 1o be discussed is whether the beneficiary possesses spedialized knowledge. In
examining the spedialized knowledge of the beneficiary, USCIS will look 1o your description of the
beneficiary’s experience, waining, and the weight of the evidence supparing any asserted specialimed

knowledge.
Upon initial flling, the following evidence to establish that the beneficiary has specialized knowledge:

®  Your cover letter describing the beneficiary’s knowledge, education, wraining, and employment.

In the cover letter dated May 23, 2011 you describe the beneficiary’s employment, experience, training, and
education as follows;
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@D hzs been the Senior Supply Chain Manager for @l since January 2009. In this
position, she is responsible for all aspects of sourcing and supply chain activities and reported

directly to the General Manager. She has thus gained in-depth knowledge of m chain
function as it relates toi and particularly in China, a major source of ials world-
wide. This knowledge, when applied to the CI process is invaluable to the success of our
efforts to expand that process to the supply chain function. Obviously, if this process is

successful, it will have a direct bearing on our competitiveness as it will lower our costs, avoid
waste and better zttune W and our external vendars to our customers’ needs.

While supply chain management is a broadly-known concept, its application to R
manufacuring processes is unique to YlllIP. We maintin certain quality sandards, which
require that we source makerial in a way tot meet our sandards and using methods that
conform to our company culture. These parameters can only be met by experience in

@D came to WS with extensive experience in purchasing, supply chain processes and
quality management. She has spent more than two years in Wil learning our supply chain
management process and has gained experdse in applying CI prindipals to that process. We
cannot hire someone in the Unived States that will have the same expertise, even if that person
has expedence in CT, kaizen, or Lean.

From the initial documentation submitted, USCIS was unable to determine that the benefidiary has specialized
knowledge becanse: :

e Although you have submiteed a description of the duties, it is not clear, exactly what knowledge is
involved that is either “advanced” or “special” in performing those duties and whether that
kmowledge is held by other employees on the project, team, deparunent, division, organfzation
and/or others employed in the industry performing the same type of work.

e Your description does not compare and contrast the beneficiary’s knowledge, education, waining,
and employment with other employees on the project, team, division, organization, and/or others
employed in the industry performing the same type of work.

Subsequent to the filing of the petition, you were requested to provide additional documentation to establish
that the beneficiary has spedialized knowledge. USCIS provided a list of suggested evidence you may submit to
meet this requirement and was advised that any other evidence may also be submitted if you felt it would

satisfy the request.
On July 11, 2011 you submitted the following additional documentation:

e Counsel's cover letter desciibing the beneficiary’s knmowledge, education, waining, and

employment; and
e Letter from the beneficiary’s supervisor(s) describing the beneficiary’s mraining and experience

with the organization abroad.

The submitted description and/or documentation show the beneficiary has a wide range of skills, experience,
and oraining with proprietary policies, processes, methodologies, and/or framework. However, the experience
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with and knowledge of your organization's proprietary systems, methodologies, processes, procedures,
software is not “special” or “advanced.”

In this case, the beneficiary’s has only been working with your organization since January 2009 and the
petition was filed in June 02, 2011. Although you indicate the beneficiary is familiar with proprietary policles,
processes, methodalogies, and/or framework there is no indication in the record that the beneficiary is solely
responsible for the development of your proprietary policies, processes, methodologies, and/or framework.
The benefidiary along with others employed by your organization, like any other supply chain managers, is
responsible for studying sales records and inventory levels of current stock, idendfying foreign and
domestic suppliers, and keeping abreast of changes affecting both the supply of, and demands for, needed
products and materials. In order to support your services, the beneficiary gained experience and job-related
waining of propretary policies, processes, methodologies, and/or framewark through employment and
experience with your organization. However, knowledge of your arganization’s proprierary policies, processes,
methodologies, and/or framework is not specialized knowledge.

In the new cover letter, you re-assert the beneficary possesses specialized knowledge. You list proprietary
policies, processes, methodologies, and/or framework the beneficiary is experienced with, Howevez, you have
not explained how the beneficiary’s knowledge of these policies, processes, methodalogies, and/or framework
is specialized in relation to any of your other existing employees in the same or similar positon as the
benefidary,

The specialized knowledge classification requires USCIS to distinguish between those employees that possess
specialized kncwledge from those that do not possess such knowledge. On one end of the spectrum, one may
find an employee with the minimal one year of experience and the basic job-related skill or knowledge that
was acquired through that employment Such a person would not be deemed to possess specialized knowledge
under sectian 101(2)(15)(L) of the Act. On the other end of the spectrum, one may find an employee with
many years of expertence and advanced training who developed a proprietary product, process, or procedure
that is imired to a few people within the company. That individual would clearly meet the stamtory sandard
for spedalized knowledge. In becween these two extremes would fill, however, the whole range of

professional experience and knowledge.

USCIS must interpret specialized knowledge to require more than fundamental job skills or short period of
experience. An expansive foterpretation of sperialized knowledge in which any experienced employee would
qualify as having special or advanced knowledge would be untenable, since it would allow a petitioner to
transfer any experienced supply chain manager to the United States in the L-1B dassification.

All employees can be said to possess unique skill or experience to some degree. Moreover, the proprietary
qualities of your products, process, or procedures and experience with your organization do not establish that
knowledge and experience with these methodologles, systems, products, process, or procedures is
“specialized.” Rather, you must establish that qualities of the unique product, process, or procedure require
this employee to have knowledge beyond what is common in the industry. This has not been established in
this matter. The fact that other workers may not have the same level of experience or waining with your
proprietary products as applied to one component is not encugh to establish the beneflciary as an employee

possessing spedialized knowledge.

USCIS annot conclude based on the evidence submitted that the beneficiary, as a result of his or her
employment with your organization and forelgn company, has knowledge or experience in the field of
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manufacturing that is significandy different from that possessed by similarly employed workers employed by
you, your foreign company, or other companies in the same business activity.

USICS acknowledges that the specialized knowledge need not be narrowly held within the organization in
order to be considered “advanced.” However, it is equally orue to state that knowledge will not be considered
“special” or “advanced” if it is universally or even widely held throughout a company. If all similarly employed
workers within your organizarion receive essentially the same training, then mere possession of knowledge of
your processes and methodalogies does not rise to the level of spedialized knowledge. The L-1B visa category
was not created in order to allow the transfer of all employees with any degree of knowledge of a company’s
processes, If all employees are deemed to possess “special” or “advenced” kmowledge of propretary
methodologies, systems, products, process, or procedures, then that knowledge would.necessazily be ordinary

and commonplace.

In this case the beneficiary’s training and experience with your proprietary methodologies, systems, products,
process, or procedures, and experience with your foreign company do not deem the beneficiary an individual
with spedialized knowledge. The record fails to establish that the beneficiary, while perhaps highly skilled,
possesses a spedial or advanced level of knowledge in the mannfachring field. There is no indication that the
benefldary has any knowledge that exceeds that of any other similarly experienced supply chain managers or
related occupation. Althongh you indicate the benefidary was trained on your special methodalogies, systems,
products, process, or procedures, the evidence submitted does not show the knowledge obtained by the

beneficiary was exclusive.

You have not successfully demonstrated that the beneficiary’s knowledge of your methodologies, systems,
products, Process, or procedures gained during his or her employment is advanced compared to other similarly
workers within the organization. All of the foreign company’s employees would reasopahly have

employed

specific knowledge of methodalogies, systems, products, process, or procedures in addition to knowledge of
the company’s propdetary products and prowedures By this logic, any of them would qualify for 1-1B
dassifiatioti if offered a position warking on the same or similar projects in the United States.

While the cumrent stafnory and regulamry definitions of “specalized knowledge” do not indude a
requirement that the specialized knowledge be proprietary, you cannot sati<fy the current standard merely by
esmbliching that the purparted specialized knowledge is proprietary. The knowledge must still be either
“special” or “advanced.”

Work experience and knowledge of a firm's technically complex products, by itself, will not equal “special
knowledge.” USICS must interpret specialized knowledge to require more than fundamenral job skills or shoxt
period of experience. An expansive interpremtion of specialized knowledge in which any experienced
employee would qualify as having special or advanced mowledge would be untenable, since it would allow a
petitioner to transfer any experienced employee to the United States in the L-1B classification.

Therefore, you have not established that the beneficiary possesses specialized knowledge.
Will the Beneficiary be Employed in the United States in a Capacity that Involves Specialized Enowledge?

The last of the relased issues to be discussed is whether the U.S. position of “Continuous Improvement
Manager” involves specialized knowledge.
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Upon initial filing, you submitted the following evidence to establish that the beneficiary will enter the United

States in order to render services in a capadty that involves specialized knowledge:

Your cover letter describing the beneficiary's duties in the U.S,; and
Copy of the United States entity's organizational chast.

You described the duties ofa Continuous Improvement Manager in the U.S. as follows:

¢ Promoting lean activities in support of culture change and plan, prepare, execute, review
and audit events. Serve as the internal onnsultant for (I, and assist in the development of
the version for the CI Department. Provide guidance as a meator to direct repars (if
applicable) and team members at all levels of the organization to become CI leaders,
Conduct training for the current team members, new hires, employees and dealership
persongel, to ensure individuals understand the importance of the customer. (35%).

® Manage assigned persaunel (as required) in performance of their dudes including, but
not limited to, interviewing, hiring, taining, evaluation, scheduling and managing work
activides, performance management, persannel development, discipline and discharge;
coach on CI prindpals and Jeadership skills and enswre projects/customer orders are
completed on time. (25%) :

e Lead, fadlimte and/or partcipate in kaizen events. Develop and track metrics related to
improvement activiries, promote lean activities in support of culture change. Develop
long-term and shart-temm fmprovement in strategies and plans, (25%)

®  Assess lean training and education needs of the organization and assist in the development
--and execution of these tralnings, Establish and monitorindividual and team goals which

are aligned with G's business strawegies and objectives, (15%)

From the documentation submitted with your petition, USCIS is unable to determine that the beneficiary will
be employed in a position thatinvolves specialized knowledge because:

Although you have submitted a technical description of the beneficiary duties, it is not clear, in
layman'’s terms, exactly what the benefidary’s duties will be and how they compare to other

employees on the project, team, deparament, division, and/or arganization.

Although you state that the duties to be performed are “spectal” or “advanced”, you have not
explained how you reached this conclusion.

Your description of duties does not sufficiently estzblish how the duties the beneficiary will
perform in the United States: (1) if “special,” are uncommon, noteworthy, distinguished by some
unusual qualification, and not generally known by practitioners in the beneficiary’s indusay; or,
(2) if “advanced” are highly developed or complex, at a higher level than others, beyond the
elementary or inoductory, or greatly developed beyond the initial stage.

Your description only lists the duties to be performed rather than explaining why the duties
involve specialized knowledge and/or how those duties compare between the beneficlary and the
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remainder of your work force at the same location in the United States where the beneficiary will
work.

Your description of duties does not compare and contrast the beneficiary's duties with others
performing the same type of work.

e USCH is unable to determine whether the beneficiary has been or will be performing duties as an
L-1B based on “speclal” knowledge of your company’s product, service, research, equipment,
techniques, management, or other interests or an “advanced” knowledge of your company's

processes and procedures.

Subsequently you were requested to provide additiana) documentation to establish that the beneficiary's U.S.

posirion involves spedialized knowledge. USCIS provided a list of suggested evidence you may submit to meet
this requirement and you were advised that any other evidence may also be submitted if you felt it would

satisfy the request.
“The evidence provide in response inchudes:

e Counsel’s cover letter describing the beneficiary’s duties in the U.S.; and
e Copy of the United States entity’s organizational chart.

In the cover letter dased July 07, 2011 you provided the same description of duties as indicated in the o
cover letter, .

The descriptions of duties provided are similar and typical of a manager or related occupation working in the
manufactaring field. The beneficiary’s duties: “promoting lean activities in support of culture change and plan,
prepare, execute, review and audit events. Serve as the internal consultant for CI, and assist in. the development
of the version for the CI Department, Provide guidance as a mentor to direct reports (if applicable) and team
members at all levels of the arganization to become CI leaders, Conduct fraining for the current team members,
new hires, employees and dealership personnel, to ensure individvals understand the impormnce of the
customer”, “manage assigned personnel (as required) in perf ormance of their duties including, but not limised
to, interviewing, hiring, training, evaluation, scheduling and managing work activities,

management, personnel development, discipline and discharge; coach on CI principals and leadership skills and
ensure projects/customer orders are completed on time”, “lead, facilitate and/or participate in kaizen events.
Develop and wack mefrics related to improvement activities, promote lean activites in support of culrure
change. Develop long-term and short-term improvement in strategies and plans” and “assess lean training and
education needs of the organizarion and assist in the development and execution of these ainings. Establish
and monitor individual and seam goals which are aligned with (ENNEFs business strategies and objectives”,
are duties that are common to the posidon held. The beneficiary, like any other managers, plan, direct, and
coordinate the production activities required to produce the vast array of goods manufactured. They devise
methods to use the plant's personnel and capital resources to best meet production goals. However, the
kmowledge a Continuous Improvement Manager possesses alone, is not specialized knowledge,

As previously discussed, you also indicate that the proffered position requires knowledge of proprietary
products, processes, and procedures. Therefore, implicating that the duties could not be performed by the
typical skilled worker, even one with similar education and professional background compared to the
beneficiary. However, upon review of the record, you submitted insufBcient evidence to establish that the
position requires a body of spedalized knowledge. Therefore, it has not been established that knowledge in
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these products, processes, and procedures would be considered spedialized knowledge based on their wide use
by your organization and your parent/affiliate/subsidiary abroad.

In the present case, there is no evidence on record to suggest that the processes perining to your organization

are different from those applied for any managers or similar position working in the same industry. In
addition, the knowledge of your proprietary products, processes, and procedures does not amount to
specialized knowledge. While individual companies will develop methodologies, products, processes, and
procedures ailored to their own peeds, internal processes, and customer specifics, it has not been established
that there would be a substantial difference such that knowledge of that company's proprietary products alone

would amount to “specialized knowledge.”

While the aurent statutory and regulamry definitions of “spedaliaed knowledge” do mot include a
requirement that the specialized knowledge be proprietary, you cannot satisfy the current standard merely by
establiching that the purported required specialized knowledge is proprietary. The knowledge must still be
either “special” or “advanced.”

The recard fails to eswblish that the position, Continuous Improvement Manager, requires a spedal or
advanced level of ¥nowledge in the manufacturing field. There is no indication that position requires
kmowledge that exceeds that of any other managers in this field.

The recard is insufficient to establish the position in the United States will involve specialized knowledge.
In view of the above, the recard is insufficient to establish the employment abroad was in a position that was

managerial, executive, or involved specialized knowledge; whether the beneflciary possesses spedialized
knowledge; and whether the beneficiary’s position in the United States involves specialized knowledge.
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L-1B Off-Site Employment
Position in the U.S. is not Specialized Knowledge
Denial
Rev 06-10-2009

Computer Programmer/Analysts, Software engineers

This format addresses one issue as follows:

1. Beneficiary will not be employed in the U.S. in a position that requires a Specialized Knowledge

capaci

e This focuses on the U.S. position as described by the petitioner and supported by contracts,
and statemenss of work, etc.

READ EVERYTHING CAREFULLY AND MAKE SURE IT APPLIES TO YOUR CASE!

. DELETE ALL HIGHLIGHTED DIRECTIVES AND DIALOGUE BOXES BEFORE PRINTING

- To delete boxes, right click on the little box that appears in the upper left corner and cut. -

The petitioner filed Form I-129, Petition for a Nonimmigrant Worker on [Date of Filing], with the United
States Citizenship and Immigration Services ("USCIS") in order to classify the beneficiary as an
intracompany transferee pursuant to section 101 (a)(15)(L) of the Immigration and Nationality Act ("INA"
or "Act").

The petitioner, {Insert Name of Petitioner], is a {City, State], enterprise engaged in the information
technology consulting business with [number] employees and a gross annual income of $ [amount]. It
seeks to temporarily employ the beneficiary, {Insert Name of Beneficiary], as a [position. . .computer
programmer or analyst...etc....] for a period of [number} years. The petitioner claims that the U.S. entity is
a [affiliate, subsidiary, parent, or branch] of the [affiliate, subsidiary, parent, or branch] company located

in {Insert Country].
Position in the U.S. does not require Specialized Knowledge

The [first, second, third, next, only] issue to be discussed in this case is whether the beneficiary will be
employed in a capacity that requires specialized knowledge as defined in INA 214(c)(2)(B) and 8 C.F.R.

214.2(1)(1)(ii)(D).
GENERAL RULE:

To establish eligibility. for the nonimmigrant L-1 visa classification, the petitioner must meet the criteria
outlined in INA 101(a)(15)(L) and 8 C.F.R. 214.2(1)(1)(ii):

.. an alien who, within 3 years preceding the time ofhis application for admission into
the United States, has been employed continuously for one year by a firm or corporation
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or other legatl entity or an affiliate or subsidiary thereof and who seeks to enter the United

States temporarily in order to continue to renderhis services to the same employer or a
subsidiary or affiliate thereof in a capacity that is managerial, executive, or involves

* specialized kmowledge, and the alien spouse and minor children of any such alien if

accompanymg him or followmg to ]omhlm (Underhnmg added)

8C. F R.214. 2(1)(3) states that an 1nd1v1dual petmon filed on Form I- 129 shall be accompanled by

(i) Evidence that the petmoner and the orgamzauon which employed or will employ the
alien are qualifying organizations as defined in paragraph (1)(1)(ii)(G) of this section.

(ii) Evidence that ;he alien will be employed ip ap executive, managerial, or gp_ecialized
knowledge capacity, including a .de'tailed description of the §§uicm to be performed.

(iti) Evidence that the alien has at least one continuous year of full-time employment
abroad with a quahfymg orgamzauon within the three years precedlng the ﬁhng of the
petition.

 (iv) Evidence that the alien's prioryear of employment abroad was ina posmon' that was

managerial, executive, or involved specialized knowledge and that the alien's prior
education, training, and employment qualifies him/her to perform the intended services

_in the United States; however, the work in the United States need not be the same work

which the alien pexf ormed abroad.

INA2 14(c)(2)(B) provides the frantework for the speoialized imov_vledge transferee:

For purposes of section 101(a)(15)(L), an alien is considered to be serving in a capaaty
involving specialized knowledge with respeéct to a company if the alien has a special -
‘kmowledge of the company product and i% application in international markets or has an
advanced leve] of knowledge of p processes and-procedures of the company-

The regulations at 8 C FR.2 14 2(1)(1)(11) (D) further define ' speaahzed knowledge" thusly

Specialized knowledge means special knowledge possessed by an individual of the peuuonmg

- organizations product, service, research, equipment, techniques, management, or other-

interests and its application in international markets, or an advanced level of knowledge or -
.expertise in the orgamzauon s processes and procedura (Emphas1s in orlgmal)

In the Matter of Collex 18 I. & N. Dec: 117 (Commr 1981) the Commxssmner of the legacy Immlgrauon
‘and Naruralization observed that "Most émployées today are specialists and have been trained and given

- specialized knowledge;- however, it can not be concluded that all employees with specialized knowledge or
performing highly technical duties are eligible for classification as intra-company transferees." Moreover,
"A distinction can be made between thé person whose skills and knowledge. enable him or her to produce a
product through physical or skilled labor and the person'who is to be employed primarily for his ablhty to
carry out a key process or function which is important or essential to the business firm's operation.” Matter
" of Penner, 18 1 & N Dec.' 49 (Commr 1982). See also Matter of Sandgz Crop Protection Co;porauon 19L
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& N. Dec. 666 (Comm'r 1988) where the Commissioner drew a distinction between skilled workers and
intracompany transferees coming to perform services in a specialized knowledge capacity.

In general, all employees can be reasonably considered "important to a petitioner's enterprise.” If an
employee did not contribute to the overall economic success of an enterprise, there would be no rational
reason to employ the person. An employee of "crucial importance” or "key personnel” must rise above the
level of the petitioner's average employee. Accordingly, based on the definition of "specialized knowledge"
and the congressional record related to that term, USCIS must make comparisons not only between the
claimed specialized knowledge employee and the general labor market, but also between that employee and
the remainder of the petitioner's work force.

ANALYSIS:

Proposed Duties: Concentrate on the proposed duties in this issue and whether they would require
Specialized Knowledge. The first issue addresses the lack of contracts and work orders as proof that the
positon is specialized knowledge.

The petitioner indicates that the beneficiary will be required to perform as a [Job Tide] for a project to be
completed at a client company, {Name of Client Company}, in [Location of Client Company- Full Address].
The petitioner also indicates that the beneficiary has worked on the client’s product in [ Name of Country —
(e.g.. India)] and is therefore familiar with the client’s implementation processes and procedures.

Optiopal - RFE information: Subsequent to the filing of the petition, the petitioner was requested to
provide the following information to determine that the position qualifies in specialized knowledge
capacity: [Choose the following that apply — delete those things you did not request in your RFE}

® A more demiled explanation of exactly what is the equipment, system, product, technique, or
service of which the beneficiary of this petition has specialized knowledge, and indicate if it is used
or produced by other employers in the United States and abroad.

e Copies of contracts, statements of work, work orders, service agreements between the petitioner
and the unaffiliated employer or “client” for the services or products to be provided;

e alistofall foreign national employees working at the same location as the beneficiary with the
employee’s name, date of birth, immigration seatus, title of each foreign national’s position and
whether it is the same or similar position as the beneficiary at U.S. location where beneficiary will
be employed.

Although, the petitioner has submitted a lengthy, detailed, technical descripton of the beneficiary dutes, it
is not clear, in layman’s terms, exactly what the beneficiary duties will be and how they compare to other
employees on the project. If USCIS can not clearly understand the duties described by the petitioner then it
is impossible to determine that these duties are specialized knowledge as opposed to the skills required
merely to use the petitioner's product, tools, processes, or procedures.
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In its response, the petitioner failed to provide a copy of the contract between itself and, {Name of
Unaffiliated Employer], the client company on whose project the beneficiary will work. Absent additional
competent objective evidence such as contracts and statements of work between the petitioner and the
unaffiliated employer or “client” where the beneficiary will be employed, USCIS is unable to determine if
the position qualifies as a specialized knowledge capacity.

The burden of proof to establish eligibility for benefits sought rests with the petitioner under section 291
of the Act. As such, simply going on record with unsupported statements does not satisfy the burden of
proof in these proceedings. Matter of Treasure Craft of California, 14 I. & N. Dec. 190 (Reg. Comm'r
1972).

OPTION #3: Pet claims Bene was [Job Title] responsible for development of [e.g., product, sofcware, etc.]:

The petitioner lists the proposed duties [OR: the project (contract) requirements] as follows:
List the beneficiary’s proposed duties and/or the project (contract) requirements here.

The petitioner claims that the beneficiary was primarily responsible for the development of one of the
petitioner's products, [Name of product or project, e.g., an XIND Connect Server]. An employment letter
from the foreign entity indicates that the beneficiary was a "[job Title]* and worked on the [Name of
product or project, e.g., an XTND Connect Server].

OPTIONAL: However, on an organizational chart submitted in response to USCIS' request for additional
evidence, the beneficiary's name is listed next to the bottom of the petitioner’s organization.

Further, while the petitioner argues that it is at the forefront in at least one area of developing technology,
there is no substantive evidence demonstrating that the beneficiary has played a majorrole in the
attainment of that position. The document submitted by the petitioner as having been authored by the
beneficiary does not acknowledge any author.

It is significant that none of the documentation recognizing the petitioner's endeavors mentions the
beneficiary as either authoring or being an integral part of the developing technology. While, some
evidence indicates that this product may have been developed at the foreign, the record does not indicate
that it was solely or substantially developed by the beneficiary.

[Also, Additionally, Further,] the petitioner was requested to provide a list of all foreign national
employees working at the same location as the beneficiary including the foreign national’s position, the
type of visa held by each and whether it is the same or similar position as the beneficiary at U.S. location
where beneficiary will be employed.

Option 1 — No Response: In its response, the petmoner did not provide any further information in
response to this request. Absent the requested evidence, USCIS is unable to determine if the beneficiary has

specialized knowledge.

ponses: The petitioner merely responds with the

followmg statement:
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[Insert the petitioner’s statement here, e.g. “It is not our policy
to release such information.”]

Absent the requested evidence, USCIS is unable to determine if the beneficiary has specialized knowledge.

Option 3 — Too Many L-1B’s Already Here: The petitioner indicates that approximately [Enter amount: 20,

50, 100, 5,000,000} other [Choose: software engineers, computer analysts, computer consultants] are
currently performing work at the same location where the beneficiary will be employed.

Given the fact that the petitioner already employs [Insert Number of L-1B’s already employed at the site.] at
the same site where the beneficiary will work, it is not clear that specialized knowledge has anything to do
with the project with so many other L-1B’s employed on the same project.

USCIS is unable to distinguish between the person whose skills and knowledge enable him or her to
produce a product through physical or skilled labor and the person who is to be employed primarily for his
ability to carry out a key process or function which is imporsant or essential to the business firm's

operation."

There does not appear to be any ssandard by which to compare and/or contrast the beneficiary’s proposed
position

If the petitioner is calling common application programmers “specialized knowledge” then it is not clear
how USCIS can depend on the petitioner’s claim that the beneficiary is “specialized knowledge.”

It does not appear that there is an advanced level of knowledge necessary to complete the project.
However, it does appear that the petitioner is merely seeking admission of employees at any level of
knowledge to complete the project.

An employee of "crucial importance” or "key personnel” must rise above the level of the petitioner's
average employee. Accordingly, based on the definition of "specialized knowledge" and the congressional
record related to that term, USCIS must make comparisons not only between the claimed specialized
knowledge employee and the general labor market, but also between that employee and the remainder of

the petitioner's work force.

Given the fact that the petitioner already employs [e.g., fourteen (14)] L-1B employees at the same sites
where the beneficiary will work, it is not clear that specialized knowledge has anything to do with the
project. With so many other L-1B’s employed on the same project, USCIS is unable to distinguish between
those persons with skills and knowledge that are used to produce a product (eleven of which are common
Application Programmers), and the persons who are supposed to be employed primarily for their ability to
carry out a key process or function which is important or essential to the business firm's operation.

A “key” employee of "crucial importance” must rise above the level of the petitioner's average employee. If
the petitioner is calling common application programmers “specialized knowledge” then it is not clear how
USCIS can depend on the petitioner's claim that the beneficiary, also possesses “specialized knowledge.” It
does not appear that there is an advanced level of knowledge necessary to complete the project. Instead, it
appears that the petitioner is merely seeking admission of employees at any level of knowledge to complete
the project.
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In this case, USCIS is unable to make a comparison between the beneficiary and the remainder of the
petitioner's work force.

As such, the petitioner has not established that the beneficiary has specialized knowledge and would be
employed in a capacity involving specialized knowledge as required for classification as an intracompany
transferee pursuant to section 101(a)(15)(L) of the Act. :

Optional — Internet Search of Similar Jobs:

Proprietary Software: Sometimes the petitioner will claim the software is proprietary. However, when °
you “Google”-it you may discover that it belongs to another software company. Let them know in the
denial if you found contradictory evidence.

[Also, Additionally, Further,] USCIS has searched the internet for positions that seem to be similar to that of
the position described by the petitioner — that is, for positions that use similar programs, applications,
tools, methodologies, or languages to perform their jobs. After a review of a variety of employment web-
sites, it appears that the requirements to qualify for a position similar to that described by the petitioner are
common place and the industry standard rather than advanced in nature.

CONCLUSION:

The statutory definition of "specialized knowledge" requires USCIS to make comparisons in order to
determine what constitutes specialized knowledge. In 1756, Inc. v. Attorney General, 745 F. Supp. 9
(D.D.C. 1990), the court upheld the denial of an L-1 petition for a chef, where the petitioner claimed that
the chef possessed specialized knowledge. The court noted that the legislative history demonstrated a
concern that the L- 1- catégory would become too large: "the class of persons eligible for such
nonimmigrant visas is narrowly drawn and will be carefully regulated and monitored by the Immigration
and Naturalization Service." Id. at 16 (citing H.R. REP. No. 91-851, 1970, U.S.C.C.A.N. 2750, 2754, 1970
WL 5815). The court stated, "[I]n light of Congress' intent that the L-1 category should be limited, it was
reasonable for the INS to conclude that specialized knowledge capacity should not extend to all employees
with specialized knowledge. On this score, the legislative history provides guidance: Congress referred to
'key personnel' and 'executives.” 1756, Inc., 745 F. Supp. at 16. The term "key personnel” denotes a
position within the petitioning company that is "of crucial importance.” Webster's Il New College
Dictionary 605 (Houghton Mifflin Co. 2001).

The duties performed with the foreign entity and to be performed at the client’s work site, as simply stated,
appear to be essentially that of a skilled worker. The beneficiary’s duties and skills as a {Job Title], while
impressive, demonstrate knowledge which is common among {systems analysts/programmers} employed
by the foreign entity, the petitioner’s workforce at the unaffiliated employer’s work location, and others in
the field of information technology.

The plain meaning of the term "specialized knowledge" is knowledge or expertise beyond the ordinary in a
particular field, process, or function. The petitioner has not furnished evidence sufficient to demonstrate
that the beneficiary's duties involve specialized knowledge of the petitioner's produd, tools, processes, or
procedures, as opposed to the skills required merely to use such products. Mere familiarity with an
organization's product or service does not constitute special knowledge under section 214(c)(2)(B) of the
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Act. The record as presently constituted is not persuasive in demonstrating that the beneficiary has
specialized knowledge or that she has been and will be employed primarily in a specialized knowledge
capacity.

The value of the beneficiary’s skills are not in question. The petition must be examined to determine if the
beneficiary's dudes involve specialized knowledge, defined as an advanced level of knowledge of the
processes and procedures of the petitioning company. The plain meaning of the term "specialized
knowledge" implies that which is significantly beyond the average in a given field or occupation. The fact
that the petitioner has only a small number of employees with these skills is not dispositive. A scarce skill
does not necessarily establish that the skill derives from specialized knowledge. The petitioner has not
demonstrated that the beneficiary's knowledge is advanced knowledge relative to the industry at large or to
the rest of its workforce. As held by the Commissioner in Matter of Penner, supra, "petitions may be
approved for persons with specialized knowledge, not for skilled workers." The distinction between a
skilled worker and one who will be employed in a capacity involving specialized knowledge is evident in
the caseat hand. Congresshas enacted separate and specific provisions regarding the classification and
admission of alien crewmen and skilled workers. See Sections 101(a) (15)(D) & (H) of the Act.

The petitioner has not established that the beneficiary has specialized knowledge and would be employed
in a capacity involving specialized knowledge as required for classification as an intracompany transferee
pursuant to section 101(a)(15)(L) of the Act.

FINAL CONCLUSION:

The burden of proof to establish eligibility for a desired preference ress with the petitioner. Matter of
Brantigan, 11 L. & N. Dec. 493. Here, that burden has not been met.

One Issue Denial
Consequently, the petition is denied for the above stated reason.

Multiple Issue Denial é

Consequently, the petition is denied for the above stated reasons, with each considered as an independent
and alternarive basis for denial.
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L-1B Off-Site Employment
Computer Programmer/Analysts, Software engineers
Denial

Rev 06-10-2009
This format addresses one issue as follows: ’

1. Beneficiary not employed abroad in a Specialized Knowledge capacity for one year

Evidence shows the beneficiary hasn’t even worked for the company for a year; or
Time spent in @aining does not count towards the one-year in a position that involved
Specialized Knowledge;

e Employment which is not atthehighestlevel does not count towards the one-year in a
position that involved Specialized Knowledge.

o Beneficiary's knowledge must be “beyond the ordinary.”
0 General operating knowledge of a tool, procedure, methodology, or program is
the lowest level of knowledge not the high level claimed

READ EVERYTHING CAREFULLY AND MAKE SUREIT APPLIES TO YOUR CASR

DELETE ALL HIGHLIGHTED D®RECTIVES AND DIALOGUE BOXES BEFORE PRINTING

- To delete boxes, right click on the little box that appears in the upper left corner and cut. -

The petitioner filed Form I-129, Petition for a Nonimmigrant Worker on [Date of Filing], with the United
States Citizenship and Immigration Services ("USCIS") in order to classify the beneficiary as an
intracompany transferee pursuant to section 101(a)(15)(L) of the Immigration and Nationality Act ("INA"
or "Act"). |

The petitioner, [Insert Name of Petitioner}, is a {City, State], enterprise engaged in the information
technology consulting business with {number] employees and a gross annual income of $ [amount]. It
seeks to temporarily employ the beneficiary, [Insert Name of Beneficiary], as a fposition. ..computer
programmer or analyst...etc....] for a period of {number] years. The petitioner claims that the U.S. entity is
a [affiliate, subsidiary, parent, or branch] of the {affiliate, subsidiary, parent, or branch] company located
in [Insert Country].

Beneficiary not qualified for Specialized Knowledge

The [first, second, third, next, only] matter to be discussed is whether the beneficiary’s prior year of
employment abroad was in a capacity that involved specialized knowledge.

GENERAL RULE:

To establish eligibility for the nonimmigrant L-1 visa classification, the petitionér must meet the criteria
outlined in INA 101 (a)(15)(L) and 8 C.F.R. 214.2(I)(1)(ii):

ATTACHMENT TO 1-292

28
* AILA InfoNet Doc. No. 14073040. (Posted 7/30/14)




"WAC
Page 3

.an ahen who w1th1n 3 years precedmg the time of his apphcanon for admrssmn into
the United States, has been employed continuously for one year by a firm or corporation
or other legal entity or an affiliate or subsidiary thereof and who seeks to enter the United
States temporarily in order to continue to render his services to the same employer ora:
subsidiary or affiliate thereof in a capacity that is managerial, executive, or involves
specialized knowledge, and the alien spouse and minor children of any such alien if
accompanying l:um or followmg to ]om hun ' ‘ :

8 C.F.R. 214.2(1)(3) states that an xndrvrdual petmon ﬁled o Form I-129 shall be accompamed by: ~

(i) Evidence that the petitionerand the organization which employed or will employ the
alien are quahfyxng orga.mzanons as deﬁned in paragraph (D) (1) (ii)(G) of this section:

(ii) Evidence that the ahen will be employed inan execunve, managenal or speaalrzed
knowledge capacity, 1nclud1ng a detalled descrlpnon of the services to be perf ormed

" (iii) Evidence that the alien has at least one continuous year of’ ﬁxll-ume employment
abroad with a qualifying orgamzauon w1th1n the three years precedmg the ﬁhng of the
petition. _ o

_ (iv) Evidence that the alien's prior gear of emglgment abroad wasin a pggltmn that was
" managerial, executive, or involved specialized knowledge and that the alien's prior -
education, training, and employment qualifies him/her to perform the intended services = .
in the United States; however, the work in the United States need not be the same work o
whlch the alien performed abroad (Underhmng added:) “

T

INA 214(c)(2)(B) provides'the fmrnework for the speclahzed knowledge transferee:

For purposes of section 101(a) (15)(L), an alien is considered to be serving in a capacity
involving specialized knowledge with respect to a company if the alien has a special
knowledge of the company product and its application in international markets or has an
advanced level of knowledge of processes and procedures of the oompany

The regulanons at8 C FR. 2 14.2(Q) (l)(u)(D) further define "specnahzed knowledge" thusly:

Specmhzed knowledge means speaal knowledge possessed by an individual of the petitioning
organizations product, service, research, equipment, techniques, management, or other
interests and its application in international markets, or an advanced level of knowledge or -
expertise in- the organization’s processes and procedures. (Emphams in original) '

A' specxahzed knowledge prof essional” is f urther defined at 8 C F. R 214.2(]) (l)(n) (E) as:

[AJn individual who has ‘specialized knowledge as deﬁned in paragraph (l)(l)(u)(D) of
this section and is'a member of the prof&smns as defined in section 101 (a)( 32) of the
immigration and Nanonahty Act . :
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In the Matter of Colley, 18 I. & N. Dec. 117 (Comm'r 1981), the Commissioner of the legacy Immigration
and Naturalization observed that "Most employees today are specialists and have been trained and given
specialized knowledge; however, it can not be concluded that all employees with specialized knowledge or
performing highly technical duties are eligible for classification as intra-company transferees." Moreover,
"A distinction can be made between the person whose skills and knowledge enable him or her to produce a
product through physical or skilled labor and the person who is to be employed primarily for his ability to
carry out a key process or function which is important or essential to the business firm's operation." Matter
of Penner, 18 I. & N. Dec. 49 (Comm'r 1982). See also Matter of Sandoz Crop Protection Corporation, 19 I.
& N. Dec. 666 (Comm'r 1988) where the Commissioner drew a distinction between skilled workers and
intracompany transferees coming to perform services in a specialized knowledge capacity.

ANALYSIS:

Subsequent to the filing of the petition the petitioner was requested to provide: {Add or delete requested
items as appropriate)

® Present copies of the foreign company’s payroll records pertaining to the beneficiary for the one
year he or she was employed in the three years preceding the filing of the first petition for L-1
status that specify when the beneficiary was hired, the positions that were held and why the
beneficiary was selected for the position with the U.S. entity.

® copies of the petitioner’s hurnan resource records that provide the beneficiary’s job description and
worksite location;

® acopy of the beneficiary’s latest resume.

® an explanation as to how the duties the alien performed abroad and those he or she will perform in
the United States are diff erent from those of other workers employed by the petitioner or other
U.S. employers in this type of position.

e Explain how the beneficiary’s training or experience is uncommon, noteworthy, or distinguished
by some unusual quality and not generally known by practitioners in the alien’s field in
comparison to that of others employed by the petitioner in this particular field.

The petitioner states that the beneficiary was employed abroad with the parent, affiliate, or subsidiary
company from [Date] to [Date] or a period of approximately [six months; one year; one and half years; 20
months...etc.].

OPTION #1 of 3 - Total employment with foreign entity is less than one year — DONE DEAL:

However, the copies of the beneficiary’s {payroll records, resume, etc.] indicate that the beneficiary
worked only [6 months, 8 months,...etc] with the foreign entity. As such, the evidence is insufficient to
establish that the beneficiary has even one year of employment with the foreign entity, much less, the
requisite one-year employment in a specialized knowledge capacity. [Go to the conclusion — delete the
following unless you prefer to beat a dead horse.]

#2 of 3 — Time in training does not count towards the one year in Specialized Knowledge

ATTACHMENT TO 1-292

30
AILA -InfoNet Doc. No. 14073040. (Posted 7/30/14)




WAC
Page §

The petitioner describes the beneficiary’s prior training abroad, in part, as follows:

List pertinent parts of the beneficiary’s training abroad that supports your analysis that the
training was less than specialized.

For instance, list the training that appears to be, for the most part, generalized and
primarily of on-the-job training to acquire knowledge of tools, procedures, and
methodologies — especially if it was Draining over a long period of time as this would not
be spedialized.

ANALYSIS ON TRAINING: Makesure that the beneficiary has ONE FULL YEAR abroad in a specialized
knowledge capacity. The one year does not include formal training, or on-the-job training. There must
be one year in a capacity that is at a high level of knowledge. A high level of knowledge would be the
actual designer or developer of a particular program.

If the beneficiary is merely training on general tools, processes, methodologies, procedures developed by
others ~ write that down because it probably does not qualify as specialized knowledge.

Look for evidence. Mere statements are insufficient to establish one full year in a specialized knowledge
capacity. Deduct the time in training from the total time abroad. If there is no time period given for each
training program note that in your analysis and state that no training time period was provided and,
therefore, it is difficult to determine the actual time spent in a Specialized Knowledge capacity.

Conclusion to Time in Training Analysxs Use the following paragraphs and phrases to sum-up
your analysis

The petitioner states that the beneficiary's training and experience have given him or her knowledge that is
special because it is specific to the petitioning entity. However, logic dictates that job training at any
company teaches procedures that are predominately relevant to that organization.

Specialized knowledge generally comes as a by-product of the projects and activities employees are assigned
- not knowledge that can be learned through a training program. Thus, the employee who develops
and/or writes a particular program is more likely to obtain “specialized knowledge” of the program rather
than the employee who merely attends a class to learn how a program works.

Also, on-the-job training to acquire knowledge of tools, procedures, and methodologies does not
automatically qualify as specialized knowledge. For instance, most engineers if not all, who are working
for the petitioner, would have to possess knowledge of the petitioner’s tools, procedures, and
methodologies to perform their duties.

The skills described for the beneficiary do not appear to be skills that cannot be taught nor would they
require a specialized knowledge of the petitioning company's product, processes, or procedures that
surpasses the ordinary or usual knowledge of a [computer programmer analyst].

OPTIONAL - Training not highly technical: Although the training period is espoused to be advanced and
highly technical in nature, there is insufficient evidence that the beneficiary received any highly skilled
training. In fact, the record indicates that it only takes {Insert amount of days, weeks, or months, training
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time — if known] specific training for the beneficiary to acquire the knowledge of the petitioner proprietary
tools. It is therefore concluded that the [Insert amount of days, weeks, or months, raining ime— if
known] training in the petitioner's tools, procedures, methodologies, and programs does not count for the
purposes of the beneficiary meeting the requisite one-year in a specialized knowledge capacity.

[Also, Additionally, Further,} the petitioner describes the beneficiary’s prior experience abroad, in part, as
follows:

List pertinent par% of the beneficiary’s experience abroad that supports your analysis that
the experience was less than specialized;

For instance, list the training that appears to be, “for the most part, generalized and
primarily of on-the-job training or experience to acquire a general knowledge of tools,
procedurm and methodologies.

ANALYSIS OF €XPERIENCE: If the beneficiary is merely working with general tools, processes,
methodologies, procedures developed by others — write that down because it probably does not qualify as
specialized knowledge.

Conclusion to Time in Experience Analysis — Use the following paragraphs and phrases to sum-
up your analysis

While the petitioner contends that the beneficiary's knowledge is sufficient to qualify as "specialized
knowledge," the plain meaning of the term "specialized knowledge" is knowledge or expertise “beyond the
ordinary” in a particular field, process, or function.

Merely, limiting an employee’s knowledge to specific tools, procedures, methodologies, and/or programs,
proprietary or otherwise, does not necessarily create specialized knowledge. Operating knowledge of a
tool, procedure, methodology, and/or program is, actually, the lowest level of knowledge rather than the
high level claimed.

The employee who develops and/or writes the tool, procedure, methodology, and/ or program would
obtain “specialized knowledge” of the program that others could not possess. lLikewise, the employee who
merely performs low level and common routine maintenance and/or use of tools, procedures,
methodologies, and/or programs, proprietary or otherwise would not be engaged in “specialized
knowledge.”

In addition, others such as experienced wrainers would also possess a higher level of knowledge of the
processes and procedures than that of a trainee or user of a program. Further, while individual users in the
past may have qualified as a specialized during the introduction of a new procedure or process, it is
reasonable to expect other employees would be trained and the knowledge would no longer qualify as
Specialized Knowledge.

The duties performed with the foreign entity, as simply stated, appear to have been essentially that of a
skilled worker. The beneficiary’s duties and skills as a [Job Title], while impressive, demonstrate
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knowledge which is common among [systems analysts/programmers] employed by the foreign entity and
others in the field of information technology.

The plain meaning of the term "specialized knowledge" is knowledge or expertise beyond the ordinary in a
particular field, process, or function. The petitioner has not furnished evidence sufficient to demonstrate
that the beneficiary's duties involve specialized knowledge of the petitioner's product, tools, processes, or
procedures, as opposed to the skills required merely to use such products. Mere familiarity with an
organization's product or service does not constitute special knowledge under section 214(c)(2) (B) of the
Act. The record as presently constituted is not persuasive in demonstrating that the beneficiary has
specialized knowledge or that she has been and will be employed primarily in a specialized knowledge
capacity.

CONCLUSION:

In view of the above, the record is insufficient to establish that the beneficiary has been employed abroad for
one year in a capacity that involves specialized knowledge.

FINAL CONCLUSION:

The burden of proof to establish eligibility for a desired preference rests with the petidoner. Matter of
Brantigan, 11 L & N. Dec. 493. Here, that burden has not been met.

One Issue Denial
Consequently, the petition is denied for the above stated reason:
Multiple Issue Denial

Consequently, the petition is denied for the above stated reasons, with each considered as an independent
and alternative basis for denial.
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L-1B Off-Site Employment
Computer Programmer/ Analysts, Software engineers
Denial

This format addresses one issue as follows:

1. Alien not eligible for employment at unaffiliated employer’s worksite

e Control and supervision is by unaffiliated employer
e Position is labor for hire for the unaffiliated employer

READ EVERYTHING CAREFUILY AND MAKE SURR IT APPLIES TO YOUR CASE!

DELETE ALL HIGHLIGHTED DIRECTIVES AND DIALOGUE BOXES BEFORE PRINTING

- To delete boxes, right click on the little box that appears in the upper left corner and cut. -

The petitioner filed Form I-129, Petition for a Nonimmigrant Worker on [Date of Filing], with the United
States Citizenship and Immigration Services ("USCIS") in order to classify the beneficiary as an
intracompany transferee pursuant to section 101 (a)(15)(L) of the Immigration and Nauonallty Act ("INA"
or "Act").

The petitioner, [Insert Name of Petitioner], is a [City, State], enterprise engaged in the information
technology consulting business with {number] employees and a gross annual income of $ [amount]. It
seeks to temporarily employ the beneficiary, [Insert Name of Beneficiary}, as a [position...computer
programmer or analyst...etc....] for a period of [number] years. The petitioner claims that the U.S. entity is
a [affiliate, subsidiary, parent, or branch] of the [affiliate, subsidiary, parent, or branch] company located
in [Insert Country].

Not eligible for employment at unaffiliated employer’s worksite

The [first, second, third, next, only] issue to be evaluated in this case involves whether the beneficiary is
eligible for employment at an unaffiliated employer’s worksite.

The L-1 Visa Reform Act of 2004, effective June 06, 2005, states the following:
SEC. 412. NONIMMIGRANTL-1 VISA CATEGORY.

(a) IN GENERAL- Section 214(c)(2) of the Immigration and Nationality Act (8 U.S.C.
1184(c)(2)) is amended by adding at the end the following:

(F) An alien who will serve in a capacity involving specialized knowledge with
respect to an employer for purposes of section 101(a)(15)(L) and will be
stationed primarily at the worksite of an employer other than the petitioning
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employer or its affiliate, subsidiary, or parent shall not be eligible far classification
under section 101(a)(15)(L) if--

(i) the alien will be controlled and supervised principally by such unafﬁliated'
employer; or '

(ii) the placement of the alien at the worksite of the unaffiliated employer is
essentially an arrangement to provide labor for hire for the unaffiliated employer,
rather than a placement in connection with the provision of a product or service
for which specialized knowledge specific to the petitioning employer is
necessary.'.

(b) APPLICABILITY- The amendment made by subsection (a) shall apply to
petitions filed on or after the effective date of this subtitle [June 06, 2005],
whether for initial, extended, or amended classification.

Control and supervision by unaffiliated employer

The first part of the issue to be discussed is whether the alien will be controlled and supervised principally
by the unaffiliated employer.

Subsequent to the filing of the petition, the petitioner was requested to establish that the alien working for
the petitioner and stationed primarily at the worksite of an unaffiliated employer will not be controlled and
supervised principally by the unaffiliated employer.

USCIS will not dispute the petitioner's claim that the beneficiary will be supervised and controlled by the
petitioner in order to establish the first requirement of the L-1 Visa Reform Act. Thus, according to the
petitioner it appears that the alien will be controlled and supervised principally by the petitioner.

Although the petitioner states that the beneficiary will be controlled and supervised by the petitioner,
absent additional competent, objective evidence, the record is insufficient to establish the petitioner’s claim.

Pasition js labor for hire for the unaffiliated employer

The second part of the issue to be discussed is whether the placement of the alien at the worksite of the
unaftiliated employer is essentially an arrangement to provide labor for hire for the unaffiliated employer,
rather than a placement in connection with the provision of a product or service for which specialized
knowledge specific to the petitioning employer is necessary.

NOTE TO ADJUDICATOR: If you want, you can describe the work to be done as stated by the petitioner or
taken from the conwract:

am has been contracted by the client, Borg Warner, to provide IT services (as described in the
wtached support letter of May 16, 2007}
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ea Network (CAN) is used for serial daw transmission to and fro the ECU. The project i
to implement the Diagnostic on CAN and Network layer for the diagnostic protocol as
the specifications provided. The Diagnostic on CAN is used for examining the vario
faulty vehicle parameters. All the diagnostic request and response to and from electron;
nnit are on CAN prosocol and are passed through the network layer where it segmented
un-segmented. The network layer involves various timing parameters and state transitio
technique. CANalyzer with CAPL scripts were used to test the functionality of the abov

modulesJ

copy of the supplier agresment between the petitioner and client, Borg Warner, states the followin
th regards to the petitioner’s authorship under the provisions of the United States Copyright Act

F(:rg ‘Warner has designed an electronically controlled torque transmission unit Controll

. Should the work performed by SUPPLIER [Satyam Computer Services Limited] for B
der this Agreement or any purchase order or the like issued by BW result in an
vention or work of anthorship, whether patentable, copyrightable or not, regarding an

utomotive component or assembly, or the manufacture or use thereof, including an
frware, control logic, algorithm or the like, SUPPLIER hereby assigns and shall assign ¢

W all right, title and interest to such invention or work of authorship and to any patents
pyrights or other intellectual property which SUPPLIER may obtain thereon. SUP
ill assist BW, at the request and expense of BW, in the completion and execution of

ocuments necessary 1o obtain such patents, copyrights or other intellectual prop

Eerfect and record BW's ownership thereof. SUPPLIER agrees that any s
11

Itappears from the record that the placement of the beneficiary ouside the petitioning organization is
essentially an arrangement to provide labor for hire rather than the placement in connecu‘on with the

hire to [CHOOSE: change, alter, ad]ust modify, fine tune, switch, convert, exchange, maintain...J the
petitioner client’s already existing system and/or software rather than develop the petitioner’s own
software. The kmowledge the beneficiary possesses appears to be that of the petitioner’s tools, procedures,
and methodologies to be applied to the client’s existing program. Therefore, the beneficiary’s knowledge
may only be tangentially related to the performance of the proposed offsite‘activity.

As such, the petitioner has not established that the placement of the beneficiary at the worksite of the
unaffiliated employer is not merely labor for hire. Therefore the petition is denied.

FINAL CONCLUSION:

The burden of proof to establish eligibility for a desired preference rests with the petitioner.. Matter of
Brantigan, 11 1. & N. Dec. 493. Here, that burden has not been met.

One Issue Denial

Consequently, the petition is denied for the above stated reason.
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Multiple Issue Denial

Consequently, the petition is denied for the above stated reasons, with each considered as an independent
and alternative basis for denial.
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