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SUBJECT: Guidance memo on H1B computer related positions:

From time 10 fime certain occupations ave in ransition from nonprofessional to professional stamss. These cccupations
bave always been probiematic, especially in the adjudication of ¢ligibility for the H-1BI classificanon. This uncerminty
has frequently resulted in inconsisteat adjudication not oaly in this center, but service wide.

At present, computer programuners and programmey/analysts are examples of occupations in transition. This memorandum
will attemnpt to ¢larify this center’s policy regarding adjudication of petitions relating to these occuparions.

One of the references we use to detcrmine whether or not & positien i3 professional or nonprofessional s the Department of
Labor's Qeenparional Qutlook Handbagk. The 1996-1997 edition of this handbook reflects that although some
prograniumers obtain 2-year degrees or certificates, bachelor's degrees are now commonly required,

The 1998-1999 edition of this handbook states that bachelor's degrees are now commonly requued, although some
programmers qualify with 2-year degrees.

The current 2000-2001 edition states that bachelor’'s degrees are now commonly re‘nuired, although some programmers
may qualify for certain jobs with 2-year degrces. This impiies that individuals Wlthout a bachelor’'s degree now only

qualify for lower leve] programming positions.

Therefgre, from these descriptions of the training requiremnents frora 1596 to 2000, it is clear that the pasidon of
prograwmer has been in transition. The question is, has this occuparion now evolved to the level of professional status or a

specialty accupation for H-181 purposes?
Past unpublished decisions of the Administratve Appeals Office have generally held that where the position of

programmer involves providing clicnts with custarmized analysis and problém resolution to unique problems, the position’s
complexity would require a person with at least a baccalaurearc degree in compu:er science. The position would therefore

rmerit ehgﬁnhty as a specialty occupation.
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Past case law also provides some guidance on this issue, One of the issues in Mamgﬁ@mmmmmm I&N Dee.
79t (Commi 1988), dealt with occupanons in transition from nonprofessional §o professional status, In this case it was

determined that where occupations are in (ransition, employers may be able o t:stabhsh a position is professional in natyre
by demoastrating that the higher standard of 3 specific baccalaureate-level degrce hias been consistently required for the
more complex positions within their organization.

This principal was subsequemly codified into Title &, Code of Federal Regulations, part 214.2(h)(4)(iii)(A), where the
standards for a specialty accupation are listed. Que of those standards for 2 position ta qualify as a specialty occupartion is
that an employer normally requires a degrce or iis equivalent for the position. | .

" [n accordance with the above guidelines and in light of the fact that in 1998, 60% of the universe of programumers had a
. bachelor’s degree of higher, we will generally consider the position of programuner to qualify as a specialty occupation,
This will especially be true if the position involves providing clients with programming-analysis, custom desigus,
modification, and/or problem solving of software. Positions such as these are ugually associated with consulting firms,

However, positions strictly involving the cntering or review of code for an empﬂ)yer whose business is not computer
related (does not furnish software or hardware development, production, and/or copsulting) may require more carcful
scrutiny. These types of positions would include little or no analysis or design duties. They would normally require only
the entering or reviewing of computer code. This would be an exanrple of a lower level position where a beneficiary with a
2~year dcgree or certificate would qualify and, therefore, the position would not quahfy as a specialty occupation.

Regarding other positions in the computer field, sincz we will now recognize mokt programmcrs as specialty accupations it
would follow that the higher level positions such as programmer/analyst, software consultants, and computer consultants
would aiso qualify for specialty occupation status. Therefore, if the dutios descnbed in the petition primarily constitute
analysis/design/modification of software or hardware, that fact should be sufficient to establish eligibility. We will no
langer require 2 petitioner to egtablish that the analysis duties will constitute 4 majority of the proposed duties in arder for
the position to qualify. The higher level of pi'ogramming duties deseribed pr:vidusly will alse qualify as amzlysis '

F Lna.lly, all adjudxcatc:rs are reminded rhat examunation for cligibiliry as a speclalry occupation is nat based on the job titls, -
but is centered on reviewing the acmual duties to be performed. A caveful review of the dures to be performed should be
the focus of attention when determining whether or not the position offered quahf!ies as a specialty occupation.

Any questions or clarifications regarding the above policy should be directed to yéur first line supervisor. - -
. . ‘ ) ' |

Sincerely, - o l l

Terry E. Way
- Director ’ R
NSC
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