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Objectives
1. Identify common bases for children’s particular social groups.

2. Describe how family can constitute a particular social group.

3. Explain why a gang-related particular social group may or may 
not succeed.

4. Describe an appropriate particular social group formulation for 
female genital mutilation and forced marriage claims, and 
describe when such claims may or may not succeed.

5. Identify the traits for which a child may be targeted for abuse 
within the family, and describe an appropriate particular 
social group.

AILA Doc. No. 19111510. (Posted 11/15/19)
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Children and PSGs
• Particular social groups often arise in 

children’s claims.  Persecutors of children are 
often non-state actors.

• Common bases for children’s PSGs:
– Family 
– Gang issues
– FGM
– Forced Marriage
– Abuse Within the Family

AILA Doc. No. 19111510. (Posted 11/15/19)

Presenter
Presentation Notes
Children’s cases often involve complex and/or novel PSG formulations.  This conclusion is anecdotal, based on reviewing children’s cases submitted for QA review.

INSTRUCTOR NOTES: This slide introduces the specific PSGs that the remainder of the PowerPoint addresses.  The following two slides briefly summarize how to formulate a PSG.  This lesson focuses on specific PSGs that arise in children’s asylum cases, rather than focusing on the foundations of constructing a PSG.
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Formulating a PSG

Two prongs required:

1. Immutable/fundamental 
characteristic
Matter of Acosta, 19 I&N Dec. 211 (BIA 1985).

2. Socially distinct group
Matter of C-A-, 23 I&N Dec. 591 (BIA 2006).

AILA Doc. No. 19111510. (Posted 11/15/19)

Presenter
Presentation Notes
Acosta standard: “a characteristic that either is beyond the power of an individual to change or is so fundamental to individual identity or conscience that it ought not be required to be changed.”

C-A- social distinction:
The group must reflect social distinctions.  KEY: The society in question distinguishes individuals who share that common trait from individuals who do not possess that trait.
See Lynden D. Melmed, USCIS Chief Counsel, Guidance on Matter of C-A-, Memorandum to Lori Scialabba, Associate Director, Refugee, Asylum and International Operations (Washington, DC: January 12, 2007).

TIPS:
Group members possess traits that reflect social distinctions.  One does not need societal awareness that it is a group.  Instead, it is the differential treatment, i.e., that people are sorted based on this criterion, that is the key.  This is because some societies may not be aware of their prejudices such that they would perceive as a group those who are subjected to differential treatment.  The fact that members have been subjected to harm may illustrate a group's visibility/social distinction.  This can be established by citing country conditions information; however, it is not necessary to cite country conditions information for a particular social group such as immediate family, which can be considered distinct regardless of the specific society in question.  Additionally, country conditions information need not be limited to harm faced by the group in order to establish social distinction.  For example, country conditions information that children in that country have limited rights or are obligated to attend school are evidence of differential, not necessarily harmful, treatment toward children.
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Delineating the PSG is Critical
• Describe the group with particularity.

• The traits should accurately reflect those for which the 
applicant is targeted.  It should be possible to determine 
who comes within the scope of the group.

• Exclude any extraneous characteristics.
• Ask yourself: “Is this characteristic an essential element 

of this group?”

• Defining the PSG is a threshold issue 
that impacts the presumption of well-
founded fear.

Matter of A-T-, 25 I. & N. Dec. 4 (AG, 2009).

AILA Doc. No. 19111510. (Posted 11/15/19)

Presenter
Presentation Notes
The Attorney General in Matter of A-T- stated that in order to evaluate whether past FGM constituted a fundamental change in circumstances such that the presumption of well-founded fear was rebutted, defining the particular social group is a threshold issue.
The Asylum Division needs an “exact delineation” of the PSG.  Don’t make the reader guess.
Keep in mind that the exact PSG need not come fully formed by the applicant.  The AO has the affirmative duty to elicit sufficient information to determine whether the applicant has a claim based on any of the protected grounds, including particular social group.
In the assessment, show the reader that you’ve clearly addressed both PSG prongs of immutability and social distinction. Can be brief, a sentence or two for each prong.
In the assessment, clearly and uniformly define the group in two places: 1) the basis of claim paragraph; and 2) the nexus analysis/paragraph.
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Family

AILA Doc. No. 19111510. (Posted 11/15/19)
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Defining a Group for Family

• “Immediate [or nuclear] family”

or

• “Immediate [or nuclear] family of [X 
individual]” 

AILA Doc. No. 19111510. (Posted 11/15/19)

Presenter
Presentation Notes
The dictionary definition of a nuclear family is a family relationship comprised of father, mother, and children.  See. e.g., www.dictionary.com.  In contrast, the dictionary definition of an immediate family is broader, to include parents, children, grandparents, and potentially others.
Where appropriate, a more attenuated family relationship may form a PSG.  This is discussed further in the following slides.
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Family as a PSG

• As noted by a number of circuit courts, 
a group of family members constitutes 
the “prototypical example” of a particular 
social group.

• The shared familial relationship should 
be analyzed as the common trait that 
defines the group.

AILA Doc. No. 19111510. (Posted 11/15/19)

Presenter
Presentation Notes
In Gebremichael v. INS, 10 F.3d 28 (1st Cir. 1993), the petitioner helped his brother, an enemy of the Ethiopian state, escape the country.  The petitioner was arrested and accused of helping his brother escape.  He was repeatedly interrogated by the Ethiopian authorities in order to try to find out the location of his brother.  The First Circuit concluded, “the link between family membership and persecution is manifest:  as the record makes clear and the INS itself concedes, the Ethiopian security forces applied to petitioner the ‘time-honored theory of cherchez la famille ('look for the family'),’ the terrorization of one family member to extract information about the location of another family member or to force the missing family member to come forward.   As a result, we are compelled to conclude that no reasonable factfinder could fail to find that petitioner was singled out for mistreatment because of his relationship to his brother.   Thus, this is a clear case of ‘[past] persecution on account of ... membership in a particular social group.’"  10 F.3d at 36.

See also, Lopez-Soto v. Ashcroft, 383 F.3d 228 (4th Cir. 2004); Iliev v. INS, 127 F.3d 638, 642 (7th Cir. 1997) (recognizing that family could constitute a particular social group); Lin v. Ashcroft, 377 F.3d 1014, 1028 (9th Cir. 2004); Matter of H-, 21 I&N Dec. 337 (BIA 1996) (clan membership can constitute a particular social group); but see Estrada-Posadas v. INS, 924 F.2d 916, 919 (9th Cir. 1991) (finding that an extended family relationship of second cousins living far apart does not satisfy the requirements of a particular social group).
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The Analysis of PSG of Family

• Immutability – Generally, a family 
relationship is something the applicant cannot 
or should not be expected to change.

• Social Distinction – In most societies, the 
nuclear or immediate family is socially 
distinct.  In some societies, more extended 
relationships may also be socially distinct.

AILA Doc. No. 19111510. (Posted 11/15/19)

Presenter
Presentation Notes
The second prong here is not whether a specific family is well-known or visible in the society.
Instead, the inquiry is whether that society views the degree of relationship shared by group members as so significant that the society distinguishes groups of people based on that type of relationship.
For example, does society group third cousins together in a family unit or does the grouping generally stop at nuclear/immediate family?
In most societies, the nuclear/immediate family would qualify as a particular social group, while those in more distant relationships, such as second or third cousins, would not.
In other societies, however, extended family groupings may have greater social significance, such that they could meet the requirement of social “visibility” or “distinction.”  (e.g., clan membership).
It is not necessary to show country conditions information for the proposition that a nuclear/immediate family is socially distinct.  Country conditions information or other evidence is only necessary to establish that a more attenuated family structure is socially distinct or that a nuclear/immediate family is not socially distinct.
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Family Can Stand Alone

• Family as a group is an 
independent nexus ground.

• No need for family “plus” 
another ground.

• If a person is targeted because of 
the family connection, then the 
PSG of family would be 
appropriate.

AILA Doc. No. 19111510. (Posted 11/15/19)

Presenter
Presentation Notes
The key is whether or not the family membership is a central reason for the persecution (i.e., the family membership must be a central reason the applicant is targeted).  One need not establish anything else, such as a persecutor’s intent to overcome or destroy the family relationship, to show causation.  
Where criminal, gang, or personal vendetta grounds are part of the claim, it depends on the individual circumstances of the case whether family membership is a central reason for the applicant being targeted.  For instance, the 5th circuit recently found that the persecutor held “a quintessentially personal motivation,” in  targeting of  an Albanian woman and her family due to her husband’s testimony in a criminal case. Demiraj v. Holder, 2011 WL 72551 (5th Cir. Jan. 11, 2011).   Resentment of a member or members of a family, however, can be generalized into a vengeful hatred of an entire family. See Torres v. Mukasey, 551 F.3d 616 (7th Cir. 2008).
Even if the original family member is not targeted due to a protected ground, other family members because of their relationship to the first family member can in some circumstances establish a protected trait of family membership.
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Gang-related

Photograph USAID/Guatemala.

AILA Doc. No. 19111510. (Posted 11/15/19)
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Gang Recruitment

• Youths who resist 
gang recruitment 
generally do not
constitute a PSG.

Matter of S-E-G-,
24 I&N Dec. 579 (BIA 2008).

Photograph Steve Hart, 6/15/2008, NY Daily News

AILA Doc. No. 19111510. (Posted 11/15/19)

Presenter
Presentation Notes
INSTRUCTOR NOTES:  The companion case, Matter of E-A-G-, 24 I&N Dec. 591 (BIA 2008), is discussed in more detail in the next slide’s notes. 
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Gang Recruitment

• Failed PSGs:
1. “Salvadoran youth who have been subjected to 

recruitment efforts by MS-13 and who have 
rejected or resisted membership in the gang 
based on their own personal, moral, and religious 
opposition to the gang’s values and activities.”

2. “Male children who lack stable families and 
meaningful adult protection, who are from middle 
and low income classes, who live in territories 
controlled by the MS-13 gang, and who refuse 
recruitment.”

AILA Doc. No. 19111510. (Posted 11/15/19)

Presenter
Presentation Notes
These are the two proposed PSGs from Matter of S-E-G-, 24 I&N Dec. 579 (BIA 2008).
INSTRUCTOR NOTES: The next slide explains why these PSGs fail.
The Board in Matter of E-A-G- also considered and rejected two proposed PSGs related to gang recruitment: (1) “persons resistant to gang membership;” and (2) “young persons who are perceived to be affiliated with gangs.”
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Gang Recruitment
• S-E-G-’s proposed PSGs lack particularity & 

visibility.
• The terms used are too amorphous and subject 

to different interpretations.
• The proposed PSGs make up a large and diffuse 

segment of society.
• Those recruited by gangs but who refuse are not 

perceived as a group by society.
• Additionally, S-E-G- respondents not targeted 

on account of PSG but in order to fill the 
gang’s ranks.

AILA Doc. No. 19111510. (Posted 11/15/19)

Presenter
Presentation Notes
This is the BIA’s rationale in Matter of S-E-G-, 24 I&N Dec. 579 (BIA 2008).
The finding that gang recruitment does not constitute persecution on account of a protected ground is somewhat analogous to the Supreme Court’s holding in INS v. Elias-Zacarias, 502 U.S. 478 (1992) (a Guatemalan guerrilla group’s attempt to recruit the respondent to join their group and the respondent’s refusal to do so does not establish a nexus to a protected ground such as political opinion).  Neither S-E-G- nor Elias-Zacarias foreclose the possibility that under different facts, individuals who refuse recruitment or refuse to otherwise cooperate with gangs or guerillas could be members of a PSG.

INSTRUCTOR NOTES: Ask before the next slide: Can a gang-related case involve a protected ground?  What are some examples?  See next slide for examples.
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Gang Recruitment

• Always examine whether there 
are other factors involved.

• Political opinion?
• PSG of family?
• Imputed PSG – LGBT issues?
• Religion?

AILA Doc. No. 19111510. (Posted 11/15/19)

Presenter
Presentation Notes
It’s important for the AO to remember to elicit information about possible nexuses in the asylum interview, rather than assume that there is no nexus to a protected ground where the case involves gang issues.  Specific country conditions information indicating that certain individuals are perceived as socially distinct should be taken into account in examining whether a protected ground exists.
INSTRUCTOR NOTES: Below is a summary of how these grounds can arise.  Note that the specifics of Case Examples #1 (political opinion) and #2 (PSG of family) on the following slides should not be revealed at this point.
Political opinion – consider in situations where it can be shown that applicant or his/her family actually holds and expresses an anti-gang opinion in a political context and is targeted for that opinion, e.g., involving govt. control of gangs or where the gang comes close to constituting the “machinery of the state.”  Case Example #1 on the following slides gives a discussion of political opinion in the gang recruitment context.
PSG of family – Case Example #2 on the following slides provides a discussion of the PSG of family in a gang-related context.
LGBT issues – refusal to join a gang may result in imputation that applicant is gay (or lesbian) by the gang members, followed by threats or harm due to that imputation.  This PowerPoint does not provide a case example.
Religion – it is possible that a person may be targeted by a gang due to his or her religious belief or practice.  This PowerPoint does not provide a case example.
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Case Example #1 
in Gang-Related Case

Facts: The applicant led his church 
youth group’s efforts to dissuade 
other youth from joining gangs. 
Even when gang members warned 
him to stop his activities, the 
applicant continued because of his 
conviction that gangs should not 
oblige youth to use drugs or 
engage in theft.

AILA Doc. No. 19111510. (Posted 11/15/19)

Presenter
Presentation Notes
INSTRUCTOR NOTES: Ask the following question: Do you think any protected ground is relevant?  If so, which and why?
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Case Example #1 
in Gang-Related Case

• Protected ground:
• Reason: The applicant’s activities went beyond mere 

resistance to recruitment. The applicant’s reasons for 
engaging in these activities, which the gang members 
opposed, constitute a political opinion. The applicant’s 
political opinion, as expressed through his efforts to 
convince other youth not to use drugs, is akin to other 
forms of non-traditional political opinion. Since drug use 
and theft can be said to be a fundamental part of the 
gang’s activities, the applicant’s advocacy against these 
activities threatens the very nature of the gang’s 
existence, and that advocacy (not just resistance to 
recruitment) was a central reason the gang targeted him.

Political Opinion

AILA Doc. No. 19111510. (Posted 11/15/19)

Presenter
Presentation Notes
See the Eligibility III: Nexus lesson plan at pages 54-55 re non-traditional forms of political opinion.  Other forms of non-traditional political opinion include participation in student groups, certain community improvement organizations, and an anti-corruption stance.
A finding of nexus to political opinion is not contrary to S-E-G- or E-A-G-.  In E-A-G-, the Board found that “the respondent’s refusal to join MS-13, without more, does not constitute a ‘political opinion’.”  Here, in contrast, the applicant’s claim is based on more than a refusal to join the gang.  Additionally, in S-E-G-, the Board found that the respondents failed to show a nexus to a political opinion, noting that “there is no evidence in the record that the respondents were politically active or made any anti-gang political statements.”  The applicant’s case is distinguishable from S-E-G-, as he made anti-gang statements based on his desire to keep other youth from using drugs or resorting to theft.
A recent decision that could be useful when assessing gang-related claims is Martinez-Buendia v. Holder, 616 F.3d 711 (7th Cir. 2010).   The applicant organized Health Brigades to travel to rural parts of Colombia and offer volunteer health services.  The FARC demanded she publicly attribute her Health Brigade work to the FARC; she refused and was attacked.  Instead of addressing the potential PSG (which the dissent did address in a concurring opinion), the court found that the facts made it clear that the FARC imputed an anti-FARC political opinion to her, which led to the increasingly violent nature of their persecution of her.  In reaching its decision, the court noted, “in certain cases, ‘the factual circumstances alone may constitute sufficient circumstantial evidence of a persecutor’s . . . motives’.” 
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Case Example #2
in Gang-Related Case

Facts: An applicant was attacked twice 
and repeatedly called by gang members 
wanting to know the whereabouts of her 
brother. In the first attack, they asked 
where her brother was. The gang 
members also repeatedly called the 
family and stated that they would take 
drastic measures if the family did not tell 
the gang members her brother’s 
location.

AILA Doc. No. 19111510. (Posted 11/15/19)

Presenter
Presentation Notes
INSTRUCTOR NOTES: Ask the following question: Do you think any protected ground is relevant?  If so, which and why?
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Case Example #2
in Gang-Related Case

• Reason: The applicant’s family membership due 
to her relationship to her brother can constitute a 
PSG, without contravening Matter of S-E-G. The 
Board expressly noted that it was not addressing 
“the question whether ‘family’ alone is a social 
group under the circumstances of this 
case” because “the respondents testified that gang 
members attempted to recruit all the young males 
in their neighborhood.”

• Protected ground: PSG of immediate [or nuclear] 
family [of X individual].

AILA Doc. No. 19111510. (Posted 11/15/19)

Presenter
Presentation Notes
Keep in mind that the Board’s decision in S-E-G- was based on the fact that the applicants were targeted not because of their family membership but because the gang wanted them to join the ranks.  The Board noted in S-E-G- that “‘family members’ of Salvadoran youth who have been subjected to recruitment efforts by MS-13 and who have rejected or resisted membership in the gang…is also too amorphous a category.”  24 I&N Dec. 579, 585 (BIA 2008).  The Board, however, found this social group too amorphous because the group as proposed “could include fathers, mothers, siblings, uncles, aunts, nieces, nephews, grandparents, cousins, and others.”  Id. 
The female respondent in S-E-G- was threatened by MS-13 with rape or other harm, while the male sibling respondents were harmed due to their refusal to join the gang.  The Board in its opinion did not explain whether the female respondent was threatened due to or notwithstanding her relationship to her brothers.  
This case example is akin to that of Gebremichael v. INS, 10 F.3d 28 (1st Cir. 1993).  See the earlier slide on family.
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Former Gang Membership as 
PSG

• Q: Can criminal association form the basis 
of a particular social group?

• A: Outside the 6th or 7th Circuit, no. 
The shared characteristic of terrorist, 
criminal or persecutory activity or 
association, past or present, cannot form 
the basis of a particular social group.
See USCIS OCC Memorandum from Lynden Melmed, Guidance on Matter of C-A-
(Jan. 12, 2007); Arteaga v. Mukasey, 511 F.3d 940 (9th  Cir. 2007).

AILA Doc. No. 19111510. (Posted 11/15/19)

Presenter
Presentation Notes
Rationale: "Whatever its precise scope, the term ‘particular social groups’ surely was not intended for the protection of members of the criminal class in this country….”  Bastanipour v. INS, 980 F.2d 1129 (7th Cir. 1992).

The USCIS C-A- Guidance memo recognizes the notion that in determining who merits protection, it is appropriate to define which groups are eligible for protection, rather than placing the only constraint on protection through the application of the mandatory or discretionary bars.  Essentially, it implements a policy decision that certain groups may not merit protection, irrespective of whether its individual group members would be barred for engaging in certain activity. 

UNHCR in a recent guidance note on gang-related claims, acknowledged that “voluntary membership in organized gangs normally does not constitute membership of a particular social group” because general human rights principals would make it inconsistent to consider affiliation with a criminal group to be a protected characteristic.  UNHCR, Guidance Note on Refugee Claims Relating to Victims of Organized Gangs, para. 43 (Mar. 2010). 
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Former Gang Membership as 
PSG

• In the 6th and 7th Circuits, former gang 
membership may form a particular social 
group if the former membership is 
immutable and the group of former gang 
members is socially distinct.

See Urbina-Mejia v.Holder, 597 F.3d 360(6th Cir. 2010); 
Ramos v. Holder, 589 F.3d 426 (7th Cir. 2009).  See also,
USCIS Asylum Division Memorandum, Notification of 
Ramos v. Holder: Former Gang Membership as a 
Potential Particular Social Group in the Seventh Circuit
(Mar. 2, 2010). 

AILA Doc. No. 19111510. (Posted 11/15/19)

Presenter
Presentation Notes
Ramos facts: Applicant was from El Salvador and joined MS at 14.  He remained a member until coming to the U.S. at 23.  He became a born-again Christian and feared harm upon return for refusing to rejoin.
Ramos rationale: Congress did not intend to bar former gang members from constituting a particular social group because Congress could have enacted a mandatory bar, as it had for persecutors.  To bar all former gang members from eligibility would be perverse because someone like Ramos would be forced to abandon his Christian scruples and rejoin the gang as his sole means of survival.  Ramos cannot cease to be a former member of the gang; hence, his former membership is immutable.  Ramos was a member of a specific, well-recognized gang that is not amorphous, hence it is socially distinct.
Bars and discretion: Must still consider if the applicant is subject to a mandatory bar, and whether the applicant merits a favorable exercise of discretion (balancing of factors). For mandatory bars, consider the serious non-political crime bar, as well as the other bars. Note that the terrorist related inadmissibility grounds may be a relevant mandatory bar in some cases involving former gang members, but such issues should be discussed with HQASM.  Also, past gang-related activity may serve as an adverse discretionary factor that is weighed against positive factors.
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FGM

AILA Doc. No. 19111510. (Posted 11/15/19)
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Defining a Group for FGM
• “Females [of the applicant’s tribe or nationality] 

who have not yet undergone FGM as practiced 
in their culture.” 

Sex/gender
+

Nationality/ethnicity/tribe
+

Uncircumcised status (or status of 
having not yet undergone FGM as 

practiced in their culture)

AILA Doc. No. 19111510. (Posted 11/15/19)

Presenter
Presentation Notes
Note that defining the PSG as including women who have not yet undergone FGM as practiced in their culture allows for the possibility of re-circumcision and may avoid the issue of a fundamental change in circumstances once FGM is performed.
Note that if FGM is so widespread in a country across various ethnicities, it may be appropriate to omit ethnicity from the PSG construction; e.g., Somali females not circumcised according to societal norms.
Nationality/ethnicity, gender, and circumcised status are all immutable characteristics that an individual cannot change or should not be expected to change.  As well, girls of various nationalities who have not been subjected to FGM may be perceived as socially distinct in a culture where FGM is the norm.  Country conditions research can support this.
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Past FGM
• Has the presumption of well-

founded fear been rebutted?
– Is there a chance for further FGM?

• Courts have found that FGM is 
often more than a one-time act.
– See Matter of A-T-, 24 I&N Dec. 617, 622 

(AG 2008); Bah v. Mukasey, 529 F.3d 99 
(1st Cir. 2008).

AILA Doc. No. 19111510. (Posted 11/15/19)

Presenter
Presentation Notes
The Attorney General in Matter of A-T- stated that where the applicant established past persecution based on FGM, there has not been a fundamental change in circumstances if the applicant still fears harm on the basis of the original claim.
Keep in mind that the burden is on the government, not the applicant, to establish that the applicant no longer fears harm on the basis of the original claim, in order to show that the presumption of well-founded fear has been rebutted.
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Past FGM
• If there is no well-founded fear, we 

must consider the discretionary 
grounds:

1.Severity of the harm 
– Chen; S-A-K- & H-A-H-, 24 I. & N. Dec. 464 

(BIA 2008).
2.Other serious harm

– Kone v. Holder, 596 F.3d 141, 153 (2nd Cir. 
2010) (future FGM to petitioner’s 2 USC 
daughters should be evaluated for other 
serious harm to petitioner).

AILA Doc. No. 19111510. (Posted 11/15/19)

Presenter
Presentation Notes

The federal regulations provide for a discretionary grant of asylum in the absence of well-founded fear of persecution.  See 8 CFR 208.13(b)(1)(iii).
Severe past harm: the AOBTC lesson plan on persecution describes several factors that should be examined for granting asylum based on the severity of the past harm: (1) duration of persecution; (2) intensity of persecution; (3) age at the time of persecution; (4) persecution of family members; (5) conditions under which persecution inflicted; (6) whether it would be unduly frightening or painful for the applicant to return to the country of persecution; and (7) whether there are continuing health or psychological problems or other negative repercussions stemming from the harm inflicted.  Note that both Chen and S-A-K- use the term “atrocious” in noting that the past harm merits a discretionary grant.  In the case of S-A-K-, the form of persecution for the respondents resulted in continuing physical pain and discomfort.  
S-A-K- involved the following facts re FGM to the daughter: “The daughter in this case testified that she was forcibly circumcised by women brought home by her father when she was 9 years old… The procedure was done without anesthesia and, although she recovered after 2 weeks, she has continued to have difficulty urinating and has been unable to menstruate. The aggravated nature of the procedure performed on the daughter is also apparent in that, because her vaginal opening was sewn shut with a thorn, the man she was given to in marriage, who ultimately raped her, could not penetrate her for sexual intercourse. He was only able to rape her by cutting her open, causing her to bleed for many days.”
Other serious harm is harm that is so serious that it equals persecution except that it is not on account of a protected ground.  Harm that may qualify is harm that would amount to persecution had it been on a protected ground, including severe economic deprivation that rises beyond mere economic disadvantage.
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No Well-Founded Fear 
due to Past FGM

• If a well-founded fear of FGM to 
self has been rebutted, is there a 
separate claim of future harm due 
to a different basis?

– e.g., FGM to child, not to self?
– e.g., political opinion?
– e.g., forced marriage?

AILA Doc. No. 19111510. (Posted 11/15/19)

Presenter
Presentation Notes
INSTRUCTOR NOTES: See the next slide for further guidance.
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Fear of Future FGM
• Does the applicant fear that his/her (future) 

children will be subjected to FGM?
– Matter of A-K- holds that a parent is not eligible where FGM to 

his/her child is not on account of the parent’s protected trait.

• Does the applicant fear FGM due to her political 
opinion?
– Matter of A-K- does not foreclose the possibility of FGM due to 

one’s political opinion.

• Can past FGM and other future harm be 
combined into one nexus?
– e.g., PSG based on forced marriage may work if the applicant 

experienced past FGM in order to prepare her for a specific 
marriage and now fears that forced marriage.

AILA Doc. No. 19111510. (Posted 11/15/19)

Presenter
Presentation Notes
Matter of A-K-, 24 I&N Dec. 275 (BIA 2007).  A-K- involved a Senegalese father who feared that his two USC daughters would be subjected to FGM.  Note that under A-K-, there is no nexus unless the parent fears FGM to their child in order to target the parent for the parent’s protected ground.
An applicant may fear FGM to a family member due to the applicant’s possession of a protected trait (political opinion or one of the four other grounds).  See Gatimi v. Holder, 578 F.3d 611 (7th Cir. 2009) (threat of FGM to petitioner’s wife in order to harm petitioner, a former Mungiki member, could constitute persecution to petitioner for having left the Mungiki).
Concerning whether an FGM and forced marriage claim can be combined into one PSG, there is case law supporting a view of FGM and forced marriage as harms that are on account of the same basis, and clearly they are related as a factual matter.  Nonetheless, it is the ongoing position of the Asylum Division and OCC that the two harms should generally be viewed as separate bases.  This is consistent with the Asylum Division’s lesson plan guidance and with the larger body of precedent on PSGs to define the group with particularity to most accurately reflect the traits for which the applicant was harmed.  There may be instances where it is legally sufficient to view both events as on account of one broader ground, for example, where an applicant is subjected to FGM in preparation for a specific marriage and now fears being forced to enter into that marriage. 
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Forced Marriage

AILA Doc. No. 19111510. (Posted 11/15/19)
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Defining a Group 
for Forced Marriage

• “Females/males [of the applicant’s tribe or nationality] 
who are subject to cultural expectations that they will 
submit to arranged marriages.”

Sex/gender
+

Nationality/ethnicity
+

Social status in which individual is 
expected to submit to arranged 

marriage

AILA Doc. No. 19111510. (Posted 11/15/19)

Presenter
Presentation Notes
Clearly, arranged marriages are a cultural norm in many societies, and where the participants agree to the marriage, it is not forced and there is no issue of persecution.  Where an individual is actually forced to enter or remain in a marriage against his or her will, however, the forced marriage may constitute serious harm.  Where it can be shown that one central reason for imposing a forced marriage on an applicant against his or her will is that the applicant has a social status in that culture that makes him or her subject to cultural expectations that he or she will submit to such a marriage, this social status can, in some cases, constitute a trait defining a PSG.  
The defined PSG includes the term “arranged marriage” rather than “forced marriage” because the PSG relates to the applicant being targeted due to the expectation that she will enter into an arranged marriage.  The element of force relates to whether the marriage constitutes persecution. See the next slide for more details.  Additionally, opposition should not be read into the PSG, as an applicant in this PSG is targeted because of an expectation that he or she will conform to societal expectations to marry.  An applicant in this PSG is not targeted because of opposition to forced marriage.
With a PSG of being “subject to cultural expectations that they will submit to arranged marriages,” the analysis acknowledges that the harm from the forced marriage can continue even after the marriage ceremony occurs.  
The trait of being subject to cultural expectations that he or she will submit to an arranged marriage is immutable, as cultural expectations of this type are typically deeply embedded within the society.  The social distinction analysis in the assessment should demonstrate how such group members are distinct within the society in question.
The circuit courts have addressed the issue of forced marriage in various contexts, but there is currently no coherent, binding precedent that does not involve a circular definition of the PSG.  See, e.g., Hong Ying Gao v. Gonzales, 440 F.3d 62 (2d Cir. 2006) (holding the PSG to be “women who have been sold into marriage (whether or not that marriage has yet taken place) and who live in a part of China where forced marriages are considered valid and enforceable”), vacated and remanded on other grounds by Keisler v. Hong Yin Gao, 552 U.S. 801 (2007) (vacating the Second Circuit decision for the BIA to expressly consider the PSG); Qu v. Holder, 618 F.3d 602 (6th Cir. 2010) (holding that women in China who have been subjected to forced marriage and involuntary servitude constitute a PSG).
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When Can Marriage 
Constitute Serious Harm?

• Arranged marriages are an important 
tradition in many cultures.

• The issue is whether the applicant 
subjectively experiences or would 
experience the marriage as serious 
harm.

AILA Doc. No. 19111510. (Posted 11/15/19)
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As marriage in and of itself is not persecution, the element of force would likely render the marriage to be serious harm.  Additionally, similar to cultural practices like FGM and coercive population control, an individual must perceive the marriage to be serious harm.
If the applicant is under 18 at the time of arranged marriage, this does not automatically make it persecution.  The AO would still need to examine whether the applicant, particularly if now an adult, perceives it as serious harm.
If the applicant is still a young child who may not have the capacity to form an opinion about forced marriage, apply standard principles of supplementing the child’s testimony with other evidence, e.g., accompanying adult’s testimony, objective evidence in the form of country conditions evidence concerning what the child would be subjected to. In the FGM context, in Abay v. Ashcroft, the Sixth Circuit court overturned an Immigration Judge’s finding that the 9 year-old applicant expressed only a “general ambiguous fear,” noting that young children may be incapable of expressing fear to the same degree as adults. 368 F.3d at 640 (citing to the 1998 INS Guidelines for Children Asylum Seekers). 
For a future claim, it must be determined whether there is a reasonable possibility that the forced marriage would in fact occur.
The adjudicator must also examine what type and degree of coercion is necessary to show that force is involved in inducing the applicant to enter or remain in the marriage.  Examine whether family, friends, or community provide or exert financial incentives or disincentives, emotional pressure, social advantages or disadvantages, physical coercion, or threats of any of the above.




3131

Abuse Within the Family

AILA Doc. No. 19111510. (Posted 11/15/19)
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Defining a Group for
Abuse Within the Family 

“[Nationality] children without 
effective familial protection.”

AILA Doc. No. 19111510. (Posted 11/15/19)
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This PSG is an extension of the principles developed in defining PSGs generally and in describing the domestic violence situation in particular.  Since the implementation of the TVPRA’s initial jurisdiction provision, the Asylum Division has encountered more abuse within the family claims than before. 
In some cases where a child suffers abuse by a parent or other person with similar authority over the child, there may be a protected ground at issue similar to that which DHS advocated in its 2004 brief in Matter of R-A-, where the evidence showed that the husband persecuted the applicant because she was his wife and because he believed that her status within the domestic relationship gave him the right to abuse her.  Similarly, an applicant’s vulnerable and subordinate status in his or her relationship to the abuser is a result of several factors, including the applicant’s age and dependency as a child and the fact that he or she is subject to different laws and societal views, making the applicant dependent on his or her family for general care and protection.  This vulnerable status in the family and in society and lack of protection within the family and society make the abuser believe that he or she can abuse with impunity and is entitled to do so, all of which in combination form a significant part of the abuser’s motivation.  As with the trait of being unable to leave the relationship, the trait of being without effective familial protection indicates the absence of a right that individuals would normally have.
 The dynamics of domestic abuse to children vary from the dynamics of domestic violence to adults.  See slide 35 for more discussion.  This is why a different PSG from that used in Matter of R-A- is recommended. 
The facts of a case may indicate that an abuser was violent only when inebriated or angry or depressed.  Although such states could be seen as reasons for the abuse, this does not rule out the abuser’s motivation based on the child’s vulnerable status in the family.
Note that this PSG may also be appropriate for situations involving harm to children outside of the family.  See slide 41 (Other PSGs for Children Lacking Effective Protection) for more discussion.
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What Factors Precipitate 
Abuse Within the Family?

• Status as a child
• Lack of effective protection within the 

family
• Subordinate status in the family

• e.g., a step-child, adopted child, foster child
• Social stigma 

• e.g., ethnicity 
• e.g. gender, gender orientation, or (perceived) 

sexual orientation
• e.g., disability

AILA Doc. No. 19111510. (Posted 11/15/19)
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Abusers may believe they can abuse unprotected children with impunity and that they are entitled to do so.
Often, some of these traits in combination will be the cause for the harm.
The Asylum Division recommends using the term “effective” in the clause “lack of effective familial protection,” as children may be targeted despite having some familial protection.  
While subordinate status may be a factor precipitating abuse within the family, as subordinate status is inherent in childhood, it is not included in the PSG delineation.  The fact that someone is particularly subordinate due to being a step-child, adopted child, etc. can establish that they are targeted for the trait of lack of effective familial protection.
As for social stigma, it should be analyzed on a case-by-case basis as to the role that the social stigma plays in combination with the traits of being a child and lacking effective familial protection.  It may still be appropriate to use the PSG put forward on the previous slide, or it may be appropriate to use a separate protected ground based on ethnicity, gender, sexual orientation, disability, etc.
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Abuse Within the Family:
Establishing the PSG

• Immutability: Applicant’s age at the time of the 
abuse is unchangeable within the meaning of 
Acosta.  Similarly, as a child’s lack of effective 
familial protection is not a trait within a child’s ability 
to choose or to change, it meets the Acosta
immutability standard. Finally, nationality is 
generally immutable. 

• Social distinction: country conditions information 
that children are subject to different laws and 
treatment (not necessarily harmful) can indicate that 
children as a group are distinguished from adults in 
society.  Additionally, reports on domestic violence, 
including child abuse, are a good indication that the 
PSG is socially distinct.

AILA Doc. No. 19111510. (Posted 11/15/19)
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Immutability:
With age, the critical question is whether the trait (age) is changeable at the time the persecution is suffered or feared.  When an applicant has been harmed because he or she is a child, that trait is in fact immutable under the Acosta standard at the time of the harm, even though the applicant will eventually grow up and no longer possess the trait.  See Matter of S‑E‑G-, 24 I&N Dec. 579, 583-84 (BIA 2008).  Similarly, as a child’s lack of effective familial protection is not a trait within a child’s ability to choose or to change, it meets the Acosta immutability standard.  Finally, nationality is generally immutable, as it is only subject to change under the rare circumstance of revoking one’s citizenship. 
Social distinction:
Consonant with children being dependent on others for their care is the idea that children are distinct within a society.  The fact that children are viewed as a distinct group in virtually all  societies is evidenced by the fact that children are treated differently than other members of society: parents or other adults generally exercise legal and social responsibility for a child. Evidence that a group of children lacking effective familial protection may be socially distinct may be found from country conditions information indicating that certain institutions are established for such a group (e.g., child protective services, orphanages, etc.).  Although past persecution cannot be used to define a particular social group, a group’s being subjected to harm is a good indication that it is socially distinct, as required by Matter of C-A-.  Country conditions reports on domestic violence, including child abuse, can be a good indication that the particular social group is socially distinct. See also, Matter of A‑M‑E- & J‑G‑U-, 24 I&N Dec. 69, 74 (BIA 2007) (“the fact that its members have been subjected to harm...may be a relevant factor in considering the group's visibility in society”).  Such evidence may show that the relevant society draws a significant distinction between such children and other members of society in terms of what type of treatment or harm society tolerates when it is directed at such individuals.  
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Is it Discipline or Serious Harm?

• Given the nature of the parent-
child relationship, strong 
deference is generally shown to 
parents in determining the 
child’s best interests.

• Examine whether the parent is 
motivated by a disciplinary or 
child-rearing goal.

AILA Doc. No. 19111510. (Posted 11/15/19)
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 Examine the context in which the harm occurred.
 This same analysis is appropriate for an individual acting in a parental capacity – e.g., grandparent, step-parent, or other caregiver, including a non-family member..
 In its Guidelines on Child Asylum Claims, UNHCR noted, “Although it frequently takes place in the name of discipline, it is important to bear in mind that parenting and caring for children, which often demand physical actions and interventions to protect the child, is quite distinct from the deliberate and punitive use of force to cause pain or humiliation.”  UNHCR, Guidelines on International Protection: Child Asylum Claims under Articles 1(a)2 and 1(F) of the 1951 Convention and/or 1967 Protocol relating to the Status of Refugees, para. 32 (Dec. 2009).
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Is it Discipline or Serious Harm?

• Factors indicating that the harm is 
not rationally related to child 
rearing:
– The harm is clearly disproportionate or 

unrelated to a possible child-rearing goal.
– Where the harm is coupled with repeated 

remarks devaluing the child.
– Where the abuser tries to cover up the 

harm. 

AILA Doc. No. 19111510. (Posted 11/15/19)
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Rape is not related to legitimate child rearing goals under any circumstances.
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Is Abuse Persecution?
• Remember, “child abuse” is a term of art in 

U.S. domestic law, and should not be confused 
with the analysis necessary for determining 
asylum eligibility.

• Nonetheless, U.S. domestic law on child abuse 
is useful:
– A number of U.S. states deem physical discipline not 

to constitute child abuse where the purpose is 
disciplinary and the discipline is moderate in degree.

– Child abuse and neglect – “any recent act or failure 
to act on the part of a parent or caretaker, which 
results in death, serious physical or emotional harm, 
sexual abuse or exploitation, or an act or failure to 
act which presents an imminent risk of serious 
harm.”

AILA Doc. No. 19111510. (Posted 11/15/19)
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CAPTA (Child Abuse Prevention And Treatment Act), 42 U.S.C. § 5106g.

INSTRUCTOR NOTES:  Before bullet on Child abuse and neglect, ask: “Can neglect constitute persecution?”
Answer:  The question is whether there is a targeting of the child.  There likely needs to be evidence of a decision taken on the part of the persecutor in order to satisfy the nexus requirement. Claims of neglect may also fail because the harm inflicted was not sufficiently serious.
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• Generally, intra-familial child abuse is not 
conducive to forming a “family” PSG.

• There are traits other than family 
membership that lead the abuser to harm 
others within the family.

• Define the PSG as:
• “Children [of X nationality] without effective familial 

protection”

Abuse Within the Family
≠ “Family” PSG

AILA Doc. No. 19111510. (Posted 11/15/19)
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The Asylum Division recommends the PSG based on the traits of childhood and lack of effective familial protection even if just a subset of family members (e.g., “step-children” or “female children”) are targeted.  As long as an individual is targeted due to youth and lack of effective familial protection, then the additional traits of gender or being a step-child explains why the child lacks effective familial protection.
While some may argue that a PSG of family is appropriate, the Asylum Division recommends that the PSG involving the lack of effective familial protection is more appropriate, as its construction is similar to the R-A- domestic violence PSG construction which was vetted by DHS.  Additionally, the trait of family membership does not address with particularity the reasons that a child is targeted for familial abuse.  Rather, a child is targeted for intra-familial abuse due to the traits of being a child and being without effective familial protection, both of which may imply that the applicant is in a subordinate relationship and can be viewed as property.
Similarly, for a child, the PSG of “children [of X nationality] without effective familial protection” is preferred over a PSG involving the trait of being unable to leave the relationship.  It is generally understood (legally and socially) that a child is unable to leave the parent-child relationship, whereas this is not typically the case with adults in a relationship.  The child’s inability to leave the relationship is inherent in being a child.
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Past Persecution 
Where No State Protection

• To establish past persecution by a non-State actor, 
the applicant must demonstrate that, at the time of 
the incident, the State from which the applicant fled 
was unable or unwilling to control the non-State 
actor.  The applicant must show that he or she 
sought the protection of the State, or provide a 
reasonable explanation as to why he or she did not. 

• Reasonable explanations include evidence that:
– the applicant was so young that he or she would not have 

been able to seek government protection, 
– the government has shown itself unable or unwilling to act in 

similar situations, or 
– the applicant would have increased his or her risk by 

affirmatively seeking protection.
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See Matter of S-A-, 22 I&N Dec. 1328, 1335 (BIA 2000) (finding that testimony and country conditions indicated that it would be unproductive and possibly dangerous for a young female applicant to report father’s abuse to government); Ornelas-Chavez v. Gonzales, 458 F.3d 1052 (9th Cir. 2006) (holding that reporting not required if applicant can convincingly establish that doing so would have been futile or have subjected him or her to further abuse); see also, Ixtlilco-Morales v. Keisler, 507 F.3d 651, 653 (8th Cir. 2007) (agreeing with a BIA finding that the applicant was too young to seek government protection); cf. Castro-Perez v. Gonzales, 409 F.3d 1069, 1072 (9th Cir. 2005) (applicant failed to show that government was unwilling or unable to control the harm). 
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• When there is a finding of past 
persecution based on abuse within 
the family, what rebuts the 
presumption of well-founded fear?
– Changed circumstances

• No longer part of the PSG of children who 
are lacking effective familial protection.

– Internal relocation
• Can he/she reasonably relocate? 

Past Persecution for Abuse Within the 
Family: Rebuttal of Presumption?

AILA Doc. No. 19111510. (Posted 11/15/19)
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Turning 18 needs to be taken into account in analyzing internal relocation and a fundamental change in circumstances (e.g., new legal rights, ability to travel, work, leave the confines of the family and avoid the harm, potentially changed expectation of whether or not the child should submit to such treatment, etc.).  When an applicant is 18 or over, the applicant is no longer a member of the PSG as described; the applicant is no longer a child and no longer by law or custom expected to be in a subordinate familial relationship.  Once an applicant has reached majority, the conditions that created her subordinate and vulnerable status in terms of both legal and societal expectations have fundamentally altered.
This analysis of the rebuttal of the presumption of well-founded fear should also take into account cases where a child finds protection.  A child may have suffered past persecution on account of the PSG but may have moved away from the abuse to a place where the child is protected.
If the presumption of well-founded fear has been rebutted, the AO should consider whether a Chen analysis is appropriate or whether there is a reasonable possibility of other serious harm upon return.
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Other PSGs for Children Lacking 
Effective Protection
• Other harms faced by children 

without protection may include 
trafficking, gender-based violence, 
rape, forced prostitution, and child 
exploitation.

• The appropriate PSG depends on 
the facts of the case.  Here are 
some possible PSG formulations:
– [Nationality] children without effective 

familial protection
– Young [nationality] females without 

tribal protection
– Formerly trafficked [nationality] 

[gender, if relevant]

Photograph by Omar C. Garcia, http://gobeyondblog.com/2009/11/05/kolkatas-street-kids/
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Notes on PSG of former trafficking victims: A PSG of “formerly trafficked [nationality]” may be appropriate for certain cases.  It is similar to the PSG of former child soldiers proposed by the Third Circuit in Lukwago v. Ashcroft, 329 F.3d 157 (3rd. Cir. 2003), in that group membership is based on shared past experience.  In such cases, in order to avoid circularity, the past experience of trafficking could not qualify the individual for asylum.  Instead, harm feared due to the status of having been trafficked could qualify.  In terms of evaluating the PSG for the Acosta test, the trait of being formerly trafficked is immutable, and the trait of being a national of a certain country is immutable/fundamental.  With regard to the C-A- test, the assessment would need to include country conditions information indicative of that society distinguishing formerly trafficked individuals from others in society.  The nexus analysis would need to be carefully articulated to show that the trait of having been trafficked is a central reason why the applicant was or would be targeted for additional harm (whether re-trafficking or other forms of harm).  Whether future harm feared by an applicant on account of this PSG would rise to the level of persecution would be very fact dependent.  The AO would need to examine whether the applicant will be targeted due to his or her status of being formerly trafficked (which is protected), or whether she would be targeted due to the applicant’s past acts, e.g., reporting the trafficking to authorities (which is not protected).  See USCIS memo on Matter of C-A- for more details. 
While the Third Circuit in Escobar v. Gonzales, 417 F.3d 363 (3d. Cir. 2005), found that homeless children who live in the streets in Honduras do not constitute a PSG, this may not foreclose the possibility of a PSG involving street children. It would be necessary to examine whether they had faced harm or fear future harm due to their status as street children.  As with any PSG case, it would be necessary to evaluate whether the trait of being a street child is immutable and whether a group of street children is socially distinct.  A child’s inability to control whether or not he or she is homeless may be an indication of immutability.  Additionally, evidence that street children are targeted for social cleansing by authorities in that country could potentially indicate social distinction.
S-E-G- found that a proposed PSG involving the trait of lacking meaningful adult protection was not socially visible or sufficiently particular.  In a gang-related case, the individual facts and country conditions would need to be considered in order to determine if a PSG may be distinguishable from S-E-G-.  A determination that the case is distinguishable from S-E-G- would need to be submitted to HQASM for QA review. 
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Summary

1. Common bases for children’s particular 
social group claims include family 
membership, gangs, female genital 
mutilation, forced marriage, and abuse 
within the family.

2.   Family alone can constitute a particular 
social group.

AILA Doc. No. 19111510. (Posted 11/15/19)
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Summary
3. A particular social group for gang 

recruitment may not succeed because 
recruitment is conducted in order to fill the 
ranks and not on account of a protected 
ground.  Nonetheless, there may be 
protected grounds involved in a gang-
related case.

4. “Females [of the applicant’s tribe or 
nationality] who have not yet undergone 
FGM as practiced in their culture” may be 
an appropriate particular social group 
formulation when the claim is based on 
FGM.

AILA Doc. No. 19111510. (Posted 11/15/19)
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Summary

5. “Females [of the applicant’s tribe or 
nationality] who are subject to cultural 
expectations that they will submit to arranged 
marriages” may be an appropriate particular 
social group for forced marriage claims.

6. A child may be targeted for abuse within the 
family due to the characteristics of being a 
child of a certain nationality and being 
without effective familial protection.

AILA Doc. No. 19111510. (Posted 11/15/19)
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