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NOTICE OF MOTION

NOTICE ISHEREBY GIVEN that the U.S. Department of Homeland
Security (“DHS’), including components U.S. Customs and Border Protection
(“CBP’) and U.S. Immigration and Customs Enforcement (“ICE”"), by and through
undersigned counsel, will bring this motion for hearing on March 27, 2015, or as
soon thereafter as counsel may be heard, before United States District Judge Dolly
M. Gee, in Courtroom 7, at the Los Angeles - Spring Street courthouse located
within the Central District of California

COMPLIANCEWITH LOCAL RULE 7-3

This motion is made following telephonic meetings of counsel pursuant to
L.R. 7-3, and paragraph 37 of the Flores Settlement Agreement, which took place
on October 30, 2014 and January 21, 2015.

PROTECTIVE MOTION TO MODIFY SETTLEMENT AGREEMENT

DHS, CBP, and ICE, hereby move to modify the Flores Settlement
Agreement, Case No. 85-4544, January 28, 1997 (“Agreement”) under Federal
Rules of Civil Procedure 60(b)(5) and (6). In the event the Court determines that

DHS' isin material breach of the Agreement, modification of the Agreement

! The original Complaint in this case named as Defendants Edwin Meese, Attorney General of
the United States; Immigration and Naturalization Service (“INS’); Harold W. Ezell, Western
Regional Commissioner, INS; Behavioral Systems Southwest; and Corrections Corporations of
America. See Compl., Case No. 85-4544, July 11, 1985. The Agreement names as Defendants
then-current Attorney General Janet Reno, et al., but gives no indication who any of the
additional Defendants were at that time. Under Federal Rule of Civil Procedure 25(d), Attorney
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would be necessary because the prospective application of the Agreement, asit is
currently written, to these entitiesis no longer possible, equitable, or in the public
interest. If DHS is deemed to be in material breach of the Agreement, the Court
should modify the Agreement to facilitate the federal government’ s efforts to
comply with the spirit of the Agreement while, at the same time, providing the
flexibility necessary to protect the public safety and enforce the immigration laws
given current challenges that did not exist at the time the Agreement was executed.
In addition, the Agreement should be modified to: 1) reflect the significantly
changed agency structure that presides over the issues addressed in the Agreement;
2) account for the new statutory framework that governs the treatment of

unaccompanied alien children entering the United States; and 3) address the

General Eric H. Holder, Jr., is substituted for Attorney General Reno as the current named
Defendant. In Plaintiffs motion to enforce the Agreement filed on February 2, 2015, Plaintiffs
name as Defendants “ Jeh Johnson, Secretary of Homeland Security, et al.” Plaintiffs’ counsel
confirmed that the intended Defendants are “DHS and its subordinate entities, ICE and CBP.”
Thus, athough Plaintiffs are seeking to enforce the Agreement against DHS, there is no
indication that DHS s, in fact, a Defendant to this action. As discussed more fully below, and
also in the opposition to Plaintiffs motion to enforce being filed by DHS concurrently with this
motion, DHS does not dispute that the terms of the Agreement as it currently exists apply to
some functions performed by DHS, and its components | CE and CBP, that were previously
performed by INS, and that are clearly reflected in the Agreement (i.e., custody immediately
following apprehension and the transportation of minors). However, DHS disputes that this
means that the Agreement can be stretched to cover additional functions of DHS and its
components that were not performed by any entity at the time the Agreement was signed and
entered, and were not contemplated by the terms of the Agreement, such as ICE family
residential centers. This confusion over who is even the proper Defendant to this action at this
point in time only serves to highlight the substantial changes that have occurred since the
Agreement was signed and entered, and the need for modification of the Agreement to reflect the
realities that exist today.
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the hearing.
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Acting Assistant Attorney General
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Deputy Assistant Attorney General
Civil Division
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Director, District Court Section
Office of Immigration Litigation

WILLIAM SILVIS

Assistant Director, District Court
Section

Office of Immigration Litigation
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significant changes in circumstances since 1997 affecting immigration
enforcement priorities and national security.

This protective motion is based upon the above Notice, the accompanying
Memorandum of Points and Authorities, all pleadings and paperson filein this

action, and upon such other matters as may be presented to the Court at the time of

Respectfully submitted,

/s Sarah B. Fabian

SARAH B. FABIAN

Senior Litigation Counsel

Office of Immigration Litigation
District Court Section

P.O. Box 868, Ben Franklin Station
Washington, D.C. 20044

Tel: (202) 532-4824

Fax: (202) 305-7000

Email: sarah.b.fabian@usdoj.gov

Attorneys for Defendants
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MEMORANDUM OF POINTSAND AUTHORITIESIN SUPPORT OF
PROTECTIVE MOTIONTOMODIEY SETTLEMENT AGREEMENT

I. INTRODUCTION

When the U.S. Department of Homeland Security (“DHS’) apprehends
families with children illegally entering the United States, it must choose between
three options. 1) provide the family with a Notice to Appear for immigration
removal proceedings, release them from custody, and permit them to enter and
temporarily remain in the United States in exchange for their promise to attend
those proceedings, 2) separate the family unit by detaining the parents and either
releasing the children to other relatives or transferring them to U.S. Health and
Human Services (“HHS”); or 3) keep the family unit together by placing them at
an appropriate family residential facility during their removal proceedings.

In the summer of 2014, an unprecedented number of families and
unaccompanied children from Central America sought illegal entry into the United
States. Many of these familiesincorrectly believed that that they would be given a

“permiso” (apermit) to enter the United States and reside here lawfully.? Prior to

? See Julia Preston, Witnessing the Border Crisis, N.Y. TIMES, Aug. 1, 2014, available at
http://www.nytimes.com/times-insider/2014/08/01/witnessing-the-border-crisis/? r=0 (“ After
many hours of interviews, | realized that fast-traveling false rumors about the “permisos,” fed by
smugglers, had spurred thousands of people to head out for the United States, driven by fears
their children would not be safe in Central America.”); Julia Preston, Migrants Flow in South
Texas, as Do Rumors, N.Y. TIMES, June 16, 2014, available at
http://www.nytimes.com/2014/06/17/us/migrants-flow-in-south-texas-as-do-rumors.html
(“Migrants have sent word back home they received a*“permit” to remain at least temporarily in

1
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2014, the only option available to the Government for the large majority of family
unitsillegally crossing the border was the first option described above —i.e,, to
release the alien family to temporarily remain in the United States during their
removal proceedings and provide them aNotice to Appear. These families
mistakenly viewed the Notice to Appear asa“permiso.” Thus, when an
unprecedented number of families decided to undertake the dangerous journey to
the United States in 2014, DHS officials faced an urgent humanitarian situation.
DHS encountered numerous alien families and children who were hungry, thirsty,
exhausted, scared, vulnerable, and at times in need of medical attention, with some
also having been beaten, starved, sexually assaulted or worse during their journey
to the United States.

DHS mounted a multi-pronged response to this situation. As one part of this
response, DHS constructed appropriate facilities to hold family units together, in a
safe and humane environment, during the pendency of their removal proceedings,
in an attempt to end the perception that the Notice to Appear was a*“ permiso” for
them to freely remain in the country. These facilities are aso designed to hold
families who were flight risks or whose rel ease might endanger the community.
As aresult, families began to take the possibility of detention into account when

deciding whether to seek to illegally enter the United States. After construction of

the United States, feeding rumors along migrant routes and spurring others to embark on the long
journey.”).
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these family residential centers, in conjunction with other efforts, the numbers of
family unitsillegally crossing the border significantly decreased.

Although the Flores Settlement Agreement (“Agreement”) was clearly
intended to address issues related solely to the housing of unaccompanied alien
children (“UACs"),? Plaintiffs seek a Court Order that would eliminate DHS's
ability to have more than just one option — release — when processing family units
illegally entering the United States. Plaintiffs claim the Agreement should govern
the housing of al children in immigration custody, including children who came to
the United States and are housed together with their parentsin U.S. Immigration
and Customs Enforcement (“ICE”) family residential centers. Notably, Plaintiffs
have not raised any claims that the conditions within the family residential centers
fail to comply with the Agreement. Instead, they claim that the Agreement should
be applied to eliminate ICE’ s lawful prerogative to detain alien families (including
the parents and guardians of accompanied minors) altogether.

Since the Agreement was executed in 1997, there have been several
significant changes that have rendered some portions of the Agreement virtually

irreconcilable with the new laws and governing framework for immigration

% Congress defined “unaccompanied alien child” in section 462(g)(2) of the HSA, 6 U.S.C. §
279(0)(2), as “achild who (A) has no lawful immigration status in the United States; (B) has not
attained 18 years of age; and (C) with respect to whom (i) there is no parent or legal guardian in
the United States; or (ii) no parent or legal guardian in the United States is available to provide
care and physical custody.” This brief will refer to asingular “unaccompanied aien child” asa
“UAC,” and plural “unaccompanied alien children” as“UACs.”

3
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enforcement that exist today. First, the nearly two-decade-old Agreement applied
only to the U.S. Department of Justice (“DOJ’) and the legacy U.S. Immigration
and Nationality Service (“INS’), which then was vested with all applicable
functions relevant to the Agreement. But the Homeland Security Act of 2002
(“HSA™) abolished the INS and transferred several former INS functions related to
the detention, transportation, and removal of minors to the newly-formed DHS,
and its components (including U.S. Customs and Border Protection (“CBP’) and
ICE). And, with respect to UACs, the HSA also transferred functions from legacy
INS to HHS, Office of Refugee Resettlement. See 6 U.S.C. 88 279, 552. Six years
later, Congress enacted the William Wilberforce Trafficking Victims Protection
Reauthorization Act of 2008 (“TVPRA™), Pub. L. No. 110-457, § 235 (codified in
principa part at 8 U.S.C. § 1232), which directed DHS, in conjunction with other
federal agencies, to, among other things, develop policies and procedures to ensure
that UACs are safely repatriated to their country of nationality or of last habitual
residence.

Finally, unlike decades ago during the Flores litigation when the Supreme
Court noted that an influx of approximately 8,500 UACswas a “serious’ problem,
Reno v. Flores, 507 U.S. 292, 295 (1993), today the numbers of UACs, and the
numbers of accompanied children, have skyrocketed. In fiscal year 2012, the
Border Patrol apprehended 24,400 UACs aone, and that number jumped to 38,800

4
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in fiscal year 2013.% In fiscal year 2014 the number of UACs apprehended on the
Southwest border reached 68,541, and the number of accompanied children (alien
children encountered with a parent or legal guardian) apprehended surged to
38,845.°

Despite these significant changes, DHS has remained — and continues to
remain — committed to upholding the material provisions at the heart of the
Agreement related to safely housing and transporting minorsin its custody. But, in
the face of the increases over the last few years of the numbers of UACs and alien
families with minor children crossing the Southwest border, and the possibility that
those numbers may continue to increase over time,® it has become clear that it is
impossible to mandate full and strict compliance with all terms of the nearly two-
decades-old Agreement while expecting DHS to fulfill its core function of
protecting the public safety and enforcing U.S. immigration laws, including by
deterring alien parents and guardians from risking their own and their children’s

lives to make the dangerous journey to illegally enter the United States.

% See U.S Border Patrol Statistics, available at:

http://www.cbp.gov/sites/defaul t/files’”documents/BP%20T otal %620M onthl y%20U A Cs%20by %2
0Sector%2C%20FY 10.-FY 14.pdf.

> See U.S. Border Patrol Statistics, available at:

http://www.cbp.gov/sites/defaul t/files/documents/ B P%20Southwest%20Border%20Family%20
Units%20and%20UA C%20A pps%20FY 13%20-%20FY 14 _0.pdf .

® See Hearing Before the Senate Committee on Appropriations (statement of Jeh Johnson, Sec’y
of Homeland Security) available at http://www.dhs.gov/news/2014/07/10/statement-secretary-
homel and-security-j eh-johnson-senate-committee-appropriations (seeking supplemental funding
to address apprehensions of UACs and children accompanied by a parent or guardian, including
potential future increased apprehensions).
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It is because of the significant changesin the law and factual circumstances
since 1997 that DHS now seeks protective modification of the Agreement under
Federal Rules of Civil Procedure 60(b)(5) and (6). Given the significant changes
in the landscape of immigration law and the security challenges faced by the
United States over the last two decades, it is neither equitable nor in the public
interest to demand strict and literal compliance with an Agreement negotiated and
entered almost 20 years ago that no longer reflects current realities.

DHS therefore respectfully asks the Court to modify the Agreement.
Specifically, DHS asks that the Agreement be modified to: 1) eliminate or amend
portions of the Agreement that have been superseded by, or are inconsistent with,
subsequent changes in the law, including the enactment of the HSA and the
TVPRA; 2) clarify that DHS may detain alien minors who have arrived with their
parent or legal guardian together in family residential facilities (rather than
separating family members by requiring DHS to release any minors); 3) make clear
that the state licensure requirement does not apply to family residential facilities
(DHS does not object to the substantive language of the Agreement related to the
conditions of detention with regard to these facilities, and DHS proposes regular
Inspections and reporting requirements to ensure the Government’ s compliance
with such standards); and 4) amend or eliminate ongoing reporting requirements.
See Proposed Order Modifying Settlement Agreement, filed herewith.

6
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[1. BACKGROUND
a. TheFlores Settlement Agreement.

The original Complaint in this action was filed on July 11, 1985. Compl.,
ECF No. 1, July 11, 1985. Plaintiffsfiled the Flores lawsuit to challenge “the
constitutionality of [the INS 5] policies, practices, and regulations regarding the
detention and release of unaccompanied minors. ...” Agreement at 3 (emphasis
added). At the time the challenge reached the Supreme Court in 1993, the class
consisted of juvenile aliens, “not accompanied by their parents or other related
adults,” who were apprehended by the INS. Reno, 507 U.S. at 294 (emphasis
added). Ultimately, the Supreme Court rejected Plaintiffs' facial challenge to an
INS regulation concerning care of juvenile aiens. Id. at 305.

On remand from the Supreme Court, the parties entered into a settlement
agreement to resolve the case. The 1997 Agreement is a nearly two-decades-old
agreement based on conditions and litigation that began yet another decade before
that. The Agreement became effective on January 28, 1997, upon its approval by
this Court, and provides for continued oversight by the Court. At the time the
Agreement was signed between Plaintiffs and the now-abolished INS, the INS was

responsible for arresting, processing, detaining or releasing, and removing aliens,
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including UACs. The Agreement was designed to express the positions of the
parties with respect to INS' s various roles in relation to UACs at that time.”

b. Significant L egal Changes Since 1997.

There have been significant changesin the law since the signing of the
Agreement in 1997. First, in 2002 Congress enacted the HSA. Pub. L. No. 107-
296. The HSA created DHS, and it transferred certain immigration functions
formerly vested in and performed by the INS to the newly-formed DHS and its
components, which, following agency reorganization, include CBP and ICE. In
addition, section 462 of the HSA, 6 U.S.C. § 279, transferred to HHS, Office of
Refugee Resettlement , responsibilities for the care of UACs that were previously
performed by INS. The duties transferred included the making and implementing
of placement determinations for all UACsin Federal custody. 6 U.S.C. §
279(b)(1)(C), (D).

Second, the TVPRA was sighed into law on December 23, 2008. Pub. L.
No. 110-457. Section 235 of the TVPRA prescribed additional protections relating
to UACs. Most notably, the TVPRA confirmed that “the care and custody of all
unaccompanied alien children, including responsibility for their detention, where

appropriate, shall be the responsibility of the Secretary of Health and Human

" The Agreement was originally set to expire within five years, but on December 7, 2001 the
Parties agreed to a termination date of “45 days following defendants' publication of final
regulations implementing this Agreement.” Stipulation, Dec. 7, 2001. To date, no such
regulations have been published.
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Services.” 8 U.S.C. §1232(b)(1). For example, under the TVPRA, except in the
case of “exceptional circumstances,” all UACs must be transferred from CBP (or
other federal agency) to the custody of HHS within 72 hours of the agency’s
making a determination that the child is, in fact, aUAC. 8 U.S.C. § 1232(b)(3).

c. Thelnflux of Alien Familiesand the Need for | CE Family
Residential Centers

At the time the parties signed and the Court entered the Flores Settlement
Agreement in 1997 there were no family residential facilitiesin use by the INS.
See Declaration of Tae D. Johnson at 12 (“Johnson Decl.”), attached hereto as
Exhibit A. To ensure family unity while responding to the need to detain families
subject to expedited removal proceedings (where detention is mandatory), |CE
opened the Berks County Detention Center (“Berks’) in Berks, Pennsylvaniain
2001 which holds less than 100 individuals. Id. 113, 15.2 Other than that,

however, prior to June 2014 the only options available to the Government when it

8 In 2006 | CE opened the T. Hutto Residential Center in Texas to house families with children
while their immigration proceedings were being processed. The facility was closed in 2009 after
significant litigation which, in part, challenged that the facility did not comply with the Flores
Agreement. In the course of that litigation, the U.S. District Court for the Western District of
Texas found that the Flores Agreement was “ never intended to be permanent authority, much
less the only binding authority setting standards for the detention of minor alieng[,]” and that the
Agreement “did not anticipate the current emphasis on family detention,” but the court

nonethel ess concluded that by its express terms, the Agreement did apply to the Hutto facility
because the Agreement referenced all “minors,” and not those who entered the United States
unaccompanied. Bunikyte, ex rel. Bunikiene v. Chertoff, 2007 WL 1074070, at *2-3 (W.D. Tex.,
Apr. 9, 2007). The Hutto case was resolved when the parties reached a settlement regarding
conditions for minors at the facility. See In re Hutto Family Detention Ctr., No. A-07-CV-164-
SS, ECF No. 92-2, Aug. 26, 2007 (W.D. Tex.).
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apprehends families with children illegally entering the United States were to alow
the families to enter and remain in the United States in exchange for their promise
to attend their removal proceedings, or to separate the family unit by detaining the
parents and either releasing the children to other relatives or placing the children
into the custody of HHS. See Johnson Decl. { 10.

The practice of releasing families led to the misperception by many
individuals who sought to illegally enter the United States that they would be given
a“permiso” upon arrival that would allow them to freely enter the United States.
See Declaration of Kevin W. Oaks (“Oaks Decl.”) § 25, attached as Exhibit A to
Opposition to Plaintiffs' Motion to Enforce Settlement Agreement, filed
concurrently herewith. This misunderstanding may have encouraged adults to
subject children to a dangerous journey to and into the United Statesin order to
avoid their own detention. See Johnson Decl. 1 11. Moreover, the general practice
of releasing families creates significant enforcement vulnerabilities because alien
smugglers have been known to exploit children by bringing them across the border
along with groups of smuggled strangersin order to pass the groups off as family
units. See Johnson Decl. § 11.

In 2014, an influx of UACs and children accompanied by a parent or
guardian came across the Southwest border. See Johnson Decl. {1 14. Asone part
of its overall response to this significant humanitarian situation, | CE opened the

10
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Artesia Family Residential Center in Artesia, New Mexico in June 2014, the
Karnes Family Residential Center in Karnes City, Texasin July 2014, and the
Dilley Family Residential Center in Dilley, Texas, in December 2014. See
Johnson Decl. {1 15. The Artesiafacility, which was atemporary facility, closed in
December 2014. 1d. Based on current plans, when the Dilley Residential Center
becomes fully operational, ICE will have availableto it roughly 3,800 beds for
housing families while their removal proceedings are ongoing. Seeid.

|CE family residential centers keep the family unit together by placing them
at safe and humane | CE residential facilities during removal proceedings. See
Johnson Decl. 1 16. ICE has family residential standards that govern all aspects of
custody at family residentia centers. See Johnson Decl. §17.° The family
residential standards were developed with input from medical, psychological, and
educational experts, aswell as civil rights organizations, with the goal of mirroring
community standards and ensuring that all residents are treated with dignity and
respect. 1d. The ICE Enforcement and Removal Operations Juvenile and Family
Residential Management Unit oversees the ICE family residential centers and
ensures their compliance with the family residential standards. See Johnson Decl.
119. Thefamily residential centers are aso subject to inspections by the ICE

Office of Professional Responsibility’s Office of Detention Oversight, the DHS

® The ICE Family Residential Standards are available online at: http://www.ice.gov/detention-
standards/family-residential.

11
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Office of Civil Rights and Civil Liberties, and an independent compliance
inspector. Seeid.

Building these facilities helped diminish the mistaken perception that a
“permiso” was waiting on the other end of anillegal crossing into the United
States, and forced families to consider the possibility of detention when deciding
whether to illegally enter the United States. See Johnson Decl. 1 7-8; Oaks Decl.
19 26-27. This caused some families to decide not to make the dangerous trip to
the United States. See Oaks Decl. [ 26-27. Thus, ICE family residential facilities
help DHS to reduce the migration of families who seek to come to the United
States unlawfully, which in turn deters human smuggling and protects children
from being subjected to the high risks associated with human smuggling and
attempts to cross the southern border illegally. See Johnson Decl. 11 8-9; Oaks
Decl. 11 26-29. After construction of these family residential centers, in
conjunction with other efforts, the numbers of family unitsillegally crossing the
border significantly decreased. Oaks Decl. 129. Thus, DHS strongly believes that
the appropriate use of family detention is akey element of the U.S. Government’s

effortsto deter aliens from Central America from making the dangerous journey

12
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across Mexico and into the United States. See Johnson Decl. | 7, Oaks Decl. |
28.1°
[1l. ARGUMENT

a. Application of the Agreement to DHS IsNot Equitable or Just

Because There Have Been Significant L egal and Factual Changes
Since the Agreement was Signed and Entered.

I. Federal Rule of Civil Procedure 60(b)(5).

Under Federal Rule of Civil Procedure 60(b)(5), the Court may relieve a
party from “afina judgment, order, or proceeding [if] applying [the prior action]
prospectively is no longer equitable.” Fed. R. Civ. Pro. 60(b)(5); see Frew ex. rel.
Frew v. Hawkins, 540 U.S. 431, 441 (2004); McGrath v. Potash, 199 F.2d 166,
167-68 (D.C. Cir. 1952). The party seeking relief “bears the burden of establishing
that a significant change in circumstances warrants revision of the decree.” Rufo v.
Inmates of the Suffolk County Jail, 502 U.S. 367, 383 (1992). That burden may be
met by showing “asignificant change either in factual conditionsor inlaw.” Id. at
384, see also Hornev. Flores, 557 U.S. 433, 447 (2009) (“[T]he passage of time
frequently brings about changed circumstances — changes in the nature of the
underlying problem, changes in governing law or its interpretation by the courts,

and new policy insights — that warrant reexamination of the original judgment.”).

' Detaining individuals who have recently crossed the border also gives |CE additional timeto
discover individuals who have serious criminal records or criminal affiliations in their country of
origin, and to prevent their release into the local community. See Johnson Decl. § 8.

13
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“Prospective relief must be ‘modified if, asit later turns out, one or more of the
obligations placed upon the parties has become impermissible under federal law."”
Miller v. French, 530 U.S. 327, 347-48 (2000) (quoting Rufo, 502 U.S. at 388). A
motion under this section must be brought “within areasonabletime....” Fed. R.
Civ. Pro. 60(c)(2).

The Agreement is an example of what the Supreme Court has termed
“institutional reform litigation.” Horne, 557 U.S. at 447 (quoting Rufo, 502 U.S. at
380). In Rufo, the Court noted that the district court’s ability to modify adecreein
response to changed circumstances is heightened in the context of institutional
reform litigation. 502 U.S. at 380. “Because such decrees often remain in place
for extended periods of time, the likelihood of significant changes occurring during
thelife of the decreeisincreased.” Id. Moreover, “the public interest isa
particularly significant reason for applying aflexible modification standard in
institutional reform litigation because such decrees ‘ reach beyond the parties
involved directly in the suit and impact on the public’ s right to the sound and
efficient operation of itsinstitutions.”” 1d. at 381 (quoting Heath v. De Courcy,
888 F.2d 1105, 1109 (6th Cir. 1989)).

ii. Federal Rule of Civil Procedure 60(b)(6).
Federal Rule of Civil Procedure 60(b)(6) allows a Court to relieve a party

from “afina judgment, order, or proceeding for . . . any other reason that justifies

14
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relief.” Fed. R. Civ. Pro. 60(b)(6). Therule generaly is“used sparingly as an
equitable remedy to prevent manifest injustice.” United Satesv. Alpine Land &
Reservoir Co., 984 F.2d 1047, 1049 (9th Cir. 1993). The frustration of
performance of a settlement agreement may provide reason to grant a motion under
thisRule. Stratman v. Babbitt, 42 F.3d 1402, 1994 WL 681071, at *4 (9th Cir.
Dec. 5, 1994). A motion under this section must be brought “within a reasonable
time[,]” and the timeliness of a motion under this section “depends on the facts of
each casg[.]” Alpine, 984 F.2d at 1049 (quoting In re Pacific Far East Lines, Inc.,
889 F.2d 242, 249 (9th Cir. 1989) (holding relief appropriate where new legislation
undermined the soundness of the judgment)).**
lii.  Given The Significant Changesin Law and Circumstances
Since 1997, Application of the Current Agreement is Not
Equitable or in the Public I nterest.
When seeking modification of a consent decree such asthe Flores

Agreement, a party must establish “that a significant change in circumstances

warrants revision of the decree.” Rufo, 502 U.S. at 383. This standard is met

where there have been “changes in circumstances that were beyond the defendants’

1 This motion is brought within a reasonable time because DHS seeks these modificationsin
response to Plaintiffs attempt to enforce the Agreement against ICE’s family residential
facilities. See Motion, Feb. 2, 2015, ECF No. 100. Asdiscussed in DHS' s opposition, filed
concurrently, it is the Government’ s position that the provisions of the Agreement that Plaintiffs
seek to enforce were not intended to apply to these facilities. However, if the Court deems that
DHSisin material breach of the Agreement, then DHS asks the Court to modify the Agreement
to facilitate the federal government’ s efforts to comply with the spirit of the Agreement while, at
the same time, providing the flexibility necessary to protect the public safety from challenges
that did not exist at the time the Agreement was executed.

15
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control and were not contemplated by the court or the parties when the decree was
entered.” |d. at 380-81 (discussing Philadelphia Welfare Rights Org. v. Shapp,
602 F.2d 1114, 1119-21 (3d Cir. 1979)

The HSA and the TVPRA are important changes in the law that reassigned
the immigration functions formerly performed by the INS, and redefined the
requirements for the Government’ s custody of UACs. Beforethe HSA, all aspects
of arrest, detention (or release), and removal for all minors were performed by
legacy INS. Following enactment of the HSA and the TVPRA, thereis an entirely
new procedure that governs the processing of al minors who enter the United
States unlawfully across the Southwest border that involves multiple agency
components and different considerations from those applicable in 1997.

A minor who enters the United States unlawfully by crossing the Southwest
border will most likely first come into the custody of the U.S. Government when
sheis apprehended by CBP. If the child is an “unaccompanied alien child” as
defined at 6 U.S.C. § 279(0)(2), CBP determines whether the child is a national or
habitual resident of a country contiguous to the United States (i.e., Mexico or
Canada). If the child isfrom such a contiguous country, she will be screened to
seeif sheisavictim of trafficking, has a claim of fear of return, or is otherwise
unable to consent to return. 8 U.S.C. § 1232(a)(2)(A). If none of those factorsis
found, the UAC will normally be provided the opportunity to withdraw her

16
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application for admission to the United States and return to the contiguous country.
8 U.S.C. §1232(a)(2)(B). Where CBP believes the child is an unaccompanied
alien child, this screening process occurs within 48 hours of the of the child’s
apprehension by CBP. 8 U.S.C. § 1232(a)(4).

When the necessary screening determination cannot be made within 48
hours of the child’ s apprehension, when the child does not or cannot voluntarily
withdraw her application for admission, or when the child is from a non-
contiguous country, the child will be transferred to HHS and may be placed in
removal proceedings before an immigration judge. 8 U.S.C. 88 1232(a)(4),
(@)(5)(D), (b). Federal agencies, including CBP, must notify HHS within 48 hours
of apprehension or discovery of any UAC inits custody or “any claim or suspicion
that an alien in the custody of such department or agency is under 18 years of age.”
8 U.S.C. § 1232(b)(2). “Except in the case of exceptional circumstances,” all
UACsin CBP custody must be transferred into the custody of HHS within 72
hours of CBP determining that such childisaUAC. 8 U.S.C. § 1232(b)(3). The
TVPRA requiresthat UACsin HHS custody be “promptly placed in the least
restrictive setting that isin the best interest of the child” and it provides guidelines
for the reunification of minors by HHS. 8 U.S.C. 88 1232(c)(2), (3). Itaso
requires that HHS provide minorsin its custody with alegal orientation program
and accessto legal services. 8 U.S.C. 88 1232(c)(4), (5).

17
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Alien children who arrive in the United States with a parent or legal
guardian are not considered unaccompanied, and therefore do not fall under the
provisions of the TVPRA. See 6 U.S.C. § 279(g)(2); 8 U.S.C. § 1232. Instead, the
detention or release of alien family units is governed by the detention provisions of
the Immigration and Nationality Act (“INA”). See8 U.S.C. 88 1225, 1226, 1231,
and the responsibility of ICE.

Challenges arise because parts of the TVPRA, and the processing required
under today’ s statutory regime, may render the Government unable to comply with
both the TVPRA and the requirements of the Agreement, or may cause certain
provisions of the Agreement to be extraneous. For example:

e Paragraph 14 of the Agreement provides a policy for the order of preference
for release of unaccompanied minors and requires release of UACs
following that order of preference. Y et, under the TVPRA, CBP may not
release a UAC from its custody other than by returning her to her home
country if sheisfrom acontiguous nation, 8 U.S.C. 8§ 1232(a)(2)(B), or by
transferring her to HHS custody within 72 hours of determining that sheisa
UAC. 8U.S.C. § 1232(b)(3). HHS then must place the child “in the least
restrictive setting that isin the best interest of the child.” 8 U.S.C. §
1232(c)(2).

e Paragraph 12.A of the Agreement provides the Government up to 3 daysto
transfer aUAC to alicensed program in the same district, and up to 5 days
to transfer a UAC to alicensed facility outside the area. Under the TVPRA
CBP may only release a child to HHS, and must do so within 72 hours of
determining that the child isa UAC except in “exceptional circumstances.”
8 U.S.C. §1232(b)(3).

e Paragraph 21 of the Agreement provides that following apprehension a
minor may be transferred to a suitable state or country juvenile detention

18
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facility (or secure INS facility) under certain conditions. That provision
permits “the District Directors or Chief Patrol Agent” to make that
determination. However, under the TVPRA, CBP may only transfer UACs
to the custody of HHS, 8 U.S.C. § 1232(b)(3), and any decisions regarding
placement in a secure facility are delegated to HHS. 8 U.S.C. 8
1232(c)(2)(A).

This new statutory scheme for the processing of UACs was a change in the law
that the parties could not have anticipated in 1997. Unless amendment of the
Agreement is permitted to take these new legal realities into account, conflicts will
always exist between Plaintiffs and the Government regarding the applicability of
the Agreement in certain circumstances.

Moreover, family immigration detention simply did not exist at the time the
Agreement was signed, and thisis a strong indication that minorsin Government
custody with their parents were not the contemplated beneficiaries of the
Agreement when it was signed by the parties and entered by the Court. See
Bunikyte, 2007 WL 1074070 at * 3 (recognizing that the Agreement “did not
anticipate the current emphasis on family detention . . .”). Further, in 1997, the
parties could not have anticipated the 2014 influx of UACs and families (including
alien children accompanied by their parents) crossing the Southwest border of the
United States — or even the substantial increases in those numbers that have
occurred steadily over the last severa years — that make family detention an

essential tool for immigration enforcement today. See Johnson Decl. 11 7-8; Oaks

19




© 00 N o o b~ w N P

N N RN N NN NNDND R P R B R R B R R
0o N o oo M ON P O O 0 N O O B WO N B O

Jase 2:85-cv-04544-DMG Document 120 Filed 02/27/15 Page 28 of 35 Page ID #:18

Decl. 11 25-28. Inlight of these changed circumstances, and the resulting need for
family detention in order to combat the misconceptions that encourage migration,

it is neither equitable nor in the interest of public safety to read this Agreement to
render DHS powerless to take any action whatsoever to deter the arrival of families
illegally crossing the border with minor children in the substantial numbers that are
seen today. See Bunikyte, 2007 WL 1074070 at * 20 (“[B]oth Congress and the
Flores settlement recognize the rel ease of detained familiesis secondary to the
strong public interest in ensuring that illegal immigrants appear for al necessary
legal proceedings. Congress has delegated to DHS and | CE the authority to
balance the public interest in family unification and supervised rel ease against the
public interest in enforcing immigration law. Given the fact that as many as 39%
of aliensissued a Notice to Appear by DHS never actually appear for immigration
proceedings, the Court cannot say DHS has abused its mandate by exploring
family detention.”). Enforcing the Agreement in this way would be inequitable,
and would “impact on the public’s right to the sound and efficient operation of its
institutions.”” Rufo, 502 U.S. at 381 (quoting Heath, 888 F.2d at 1109).

b. The Modifications DHS Seeks Are Tailored to Reflect These
Changesin L aw and Circumstances.

Once the moving party has established that modification is warranted, “the

court should consider whether the proposed modification is suitably tailored to the
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changed circumstance.” Rufo, 502 U.S. at 383. DHS seeksto modify the
Agreement in four ways. First, DHS seeks to eliminate or amend portions of the
Agreement that have been superseded by, or are inconsistent with, the HSA and the
TVPRA. Second, DHS seeksto clarify that the preference for release of alien
minorsto a parent, legal guardian, or adult relative, does not apply to minors who
arrive in the United States accompanied by a parent or legal guardian. Such
clarification would allow DHS to keep minors who have arrived with their families
together in family residential facilities, rather than requiring DHS to release such
minors and break up the family units. Third, DHS seeks to make clear that the
state licensing requirement for housing minors does not apply to family residential
facilities. DHS instead suggests that | CE be bound by the requirementsin
Attachment 1 with respect to the conditions at these facilities, aswell as
Independent monitoring and reporting requirements to ensure compliance with
those standards. And fourth, DHS seeks to amend ongoing reporting requirements.
The first requested modification that DHS seeks would amend the
Agreement so that it reflects the changed responsibilities of DHS and HHS, and the
abolishment of the INS, following the HSA and the TVPRA. Thiswould ensure
that the Agreement’ s requirements are not inconsistent with the roles these
agencies play today, or with the current statutory requirements relating to UACs.
This modification is tailored to mitigate the confusion that currently results from
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trying to apply a decades old Agreement involving a now-abolished government
agency to today’ s significantly changed legal and factual circumstances.

The second change DHS seeks would amend Section V1 of the Agreement
relating to the “ General Policy Favoring Release.” That section provides that:

[w]here the INS determines that the detention of the
minor is not required either to secure his or her timely
appearance before the INS or immigration court, or to
ensure the minor’ s safety or that of others, the INS shall
release a minor from its custody without unnecessary
delay, in the following order of preference, to:
A. aparent;
B. alega guardian;
C. an adult relative (brother, sister, aunt, uncle, or
grandparent) . . . .
Agreement 14 (listing those and additional categories of individuals to whom
minors may be released). Notably, significant portions of this paragraph have been
substantially superseded by the TVPRA, and as discussed above, to the extent the
Agreement isinconsistent with the statute it should be modified.

Additionally, the Agreement should be modified to clarify that accompanied
children (children who are apprehended with a parent or guardian) may be held in
| CE custody with their parent or guardian, rather than requiring that they be
released to another individual or placed into HHS custody. If paragraph 14 of the

Agreement is applied as written to accompanied children, |CE would be required

to separate parents or guardians from their children in situations where | CE wishes
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to detain the parent or guardian during removal proceedings. Modification is also
necessary because the inability to operate family residential facilities would
essentially mean that CBP and | CE would be required to allow familiesto illegally
cross the border and enter the interior of the United States without immediate
conseguence (and also without significant assurance they will appear at removal
proceedings).

Requiring | CE to separate family unitsif it wishes to detain an individual
alien accompanied by a child would impact ICE’ s ability to make detention
decisions, even where the parent or guardian may be aflight risk or danger to
others. This, in turn, has a negative impact on |CE’ s ability to exerciseits
discretion to detain individuals as necessary and as it is authorized to do under the
INA. See 8 U.S.C. 88 1225, 1226(a), 1231. It also needlessly requiresthe
separation of families, when family residentia centers now provide a reasonable
avenue for ICE to respond to changing immigration trends and detention needs
while keeping families that enter the United States together as afamily unit.** This
modification permits DHS to address periods of time in which the number of

families crossing the Southwest border substantially increases by using

12 Notably, while Plaintiffs have separately sought enforcement of certain terms of the
Agreement, they have not challenged that the ICE family residential centers at Berks, PA, Dilley,
TX, and Karnes, TX, in any way fail to comply with the requirements under the Agreement for
the conditions at facilities that house minors. As discussed more fully below, DHS raises no
objections to complying with those requirements and to working with Plaintiffs to find an
aternative to licensing that will ensure that compliance.
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discretionary detention authority provided by Congress, while also allowing
families to stay together in specially designed facilities rather than requiring the
separation of children from their parents or guardians.

The next modification that DHS seeks isto Section VII, which requires that
minors “be placed temporarily in alicensed program . . ..” Agreement { 19;
Exhibit 1 (laying out the minimum standards for conditions in facilities holding
minors). A “licensed program” isone “that is licensed by an appropriate State
agency to provide residential, group, or foster care services for dependent children
...." Agreement { 6.

DHS seeks modification of this Section to clarify that family residential
centers do not have to be “licensed programs.” This change is necessary because
there is no state licensing readily available for facilities that house both adults and
children. Section VI should thus be modified to require that ICE family
residential facilities meet the standards laid out in Exhibit 1 to the Agreement.
And because licensing is not possible, Section V11 should be further modified to
implement a system of independent monitoring of ICE’s compliance through
regular inspections, and to require DHS to provide the results of all such
inspections to Plaintiffs’ counsel. These proposed modifications are tailored to

adopt the Agreement’ s requirements on detention conditions to the family
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residential facility context without requiring DHS to obtain alicense that does not
exist and would render family detention null.

The final change that DHS seeks would be to eliminate reporting
requirements that applied to the implementation of the original Agreement in 1997,
and add reporting requirements rel ated to the inspection of family residential
facilities. See Proposed Order. This modification is tailored to eliminate out-of -
date requirements that may no longer be necessary, while at the same time adding
reporting requirements consistent with the other modifications sought by DHS.

V. CONCLUSION
Because of the substantial changes that have occurred in the law and factual
circumstances related to immigration since 1997, the Government respectfully
asks the Court to modify the Agreement to facilitate the Government’s
compliance with the spirit of the Agreement while, at the same time, providing the
flexibility necessary to protect the public safety from challenges that did not exist

at the time the Agreement was executed.
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